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Frank Arnim Heemann: privatizing the military use of force

responsibility of states and international organizations under international
law, 13 September 2006. (LLM), P. 9
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Nyamuya Maogoto Jackson & Sheehy Benedict: "Private Military

Companies & Int’llaw’, Cardozo j, of conflict Resalution, vol, 11:99,
2009, p105.
s k) @)
Kumar Nandi Tanay & Mohanty Satabdee: "The Emergence of Private
Military Firms and Their Impact on Global Human Rights', Gujarat
National Law University India, p4 .
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Palou-Loverdos, J. (Dir.) and Armendriz, L. (Author) , The Privatization

of Warfare, Violence and Private Military & Security Companies: A

factual and legal approach to human rights abuses by PMSC in Iraq,
(2011)p22.

Frank Arnim Heemann,..op.cit.. p10 : i @
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Perret Antoine: "Private Military and Security Companies in Latin America:

A Regional Challenge,” San Francisco, California, May, 2012, p1.

"PMSCs can be defined as “corporations offering security, defence and/or

military services to states, international organizations, nongovernmental
organizations, and private companies and/or armed groups. These
services include armed guarding and protection of persons and objects or
buildings, maintenance and operation of weapons systems, prisoner
detention and interrogation, intelligence, risk assessment and military
research analysis, as well as advice to or training of local forces and
security personnel.” In other words, PMSCs perform tasks that were once

the responsibility of public armed forces."
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P.W. Singer: "corporate warriors: the rise of the privatized military

industry’, Ithaca and London,Cornell university press, 2008, p91-92 .
ek WS Laghye Cua

"Military provider Firms: are defined by their focus on the tactical
environment. In military sense, such firms provide service at the forefront
of the battlespade, by engaging in actual fighting, either as line units or

specialist and/or direct command and control of field units.”

"Military Consulting Firms: firms that provide advisory and training

services integral to the operation and restructuring of a client is armed
foces characterize the second sector within the military service industry.

they offer strategic, operational, and /or organizational analysis.”

“Military Support Firms: firms that provide supplementary military
services characterize the third sector of the industry. these
privatizesfunctions, include monle that aid and assistance, including

logistics, intelligence, technical support, supply, and transportation.”
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Hyder Gulam, "The rise and rise of private military companies®, a thesis
presented in partial completion of the requirenents of the certificate of
training in united nations peace support operations, peace operations
training institute, p 6.
"Private military companies are corporate entities offering a range of
military services to clients. It is predominantly governments that use
these services to make a military impact on a given conflict. Examples

include MPRI from the US and Sandline International from the UK.
Services include combat and combat related functions".

sk @
Beutel, M. Dee. “Private Military Companies: Their Emergence,

Importance, and A Call for Global Regulation.” Masters Thesis, Norwich
University, 2005 p7.

Private military companies are corporate bodies specializing in the

provision of military skills to legitimate governments: training, planning,
intelligence risk assessment, operational support, and technical skills.
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Doug Brooks, “Messiahs or mercenaries? The future of international
private military services, International peacekeeping, 2000, p127.
"Private military companies :companies that provide more active service

such as military training or offensive combat operations, generally to
individual states or international organizations such as the United Nations
(UN).
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S. Goddard, ”The private military company: "Alegitimate international

entity within modern conflict™, 2001, P8.
Hlede dua

“Private security companies: A registerd civilian company that
specialized in providing contract commercial services to domestic and
foreign entities with the intent to protect personnel and humanitarian and

industrial assets within the rule of applicable domestic law*.
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Hyder, Gulam, "The rise and rise of private military companies®,op.cit, p 6.
“Private security companies: are similar to private military companies but
provide defensive security services to protect individuals and property.
Examples include DSL (part of Armour Group) from the UK and
Wackenhut from the US. They are used by multinational companies in
the mining and resource sector, and by international and humanitarian
agencies in conflict and unstable areas.13 Private security companies are
in theory distinct from private military companies in that they are usually
unarmed and are concerned with the protection of property and personnel,
rather than having a military impact on a conflict in a given situation.
However, this is a blurred line as some companies display characteristics
of both kinds of companies by being involved in both security and PMC-
related activities”.
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Doug Brooks , "Messiahs or mercenaries? The future of international
private military services”, op, cit, p129.
Private security companies: companies that provide passive security in
high — risk conflict environments®.
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“Private security companies :companies that provide any activity directly
related to protecting a person, place or thing".
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Jean — Francois Queguiner: “Direct participation in hostilities under

international humanitarian law”, Working paper, international
humanitarian law research initiative, November 2003, pp.1 and S.
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Commentary on additional protocol 1, 1977, article 47, sub — paragraph
(b), parag. 1806, p. 579.
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http: www.icrc. Org
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Jean Mallein, la situation juridique des combatants dans les conflicts

aremes non internationaux, these pour le doctorat d’etat, Universite de
Grenoble, 1978, p.169-170
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“a direct causal relationship between the activity engaged and the harm done
to the enemy at the time and the place where the activity takes place”.
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Commentary on additional protocol 1, Op. Cit., parag. 1879, p. 516.
E. Ch. Gillard, op. Cit., p.562. : ki @
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:als J. Mallein 4 [l Lty @
“le mercenaries est apparu comme une personne qui ne prend part a des
hostilities qu'a des fins pecniaries, ne se souciant pas de savoir quelle®
Cause elle soutient et qui, des lors, peut sans vergogne changer de camp,
si la retribution offerte pour prix des ses services lui parait plus
avantageuse.”

j. Mallein, Op. Cit., p. 178. : k)
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Commentary of additional protocol 1, Op. Cit., parag. 1807, p. 579.
rof Tl 1 o Galel) b ola am @)
“In conclusion “mercenaries” who fulfil all the other conditions of article
47, but receive a salary identical to that of the combatants of a similar
rank and a function of the army in which they are serving, are not
mercenaries in the sense of the protocol, even if they are changed in
combat against a member state of the united nations in a so — called war
of aggression, or against a national liberation movement”.
s kil
Commentary on protocol additional I, OP. CIT., PARAG. 1810, P. 580.
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=Expert meeting on private military contractors: status and state
responsibility for their actions organized by the university center for
international humanitarian law, Geneva, 29-30 August 2005, p. 25.
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Commentary on protocol additional I, Op. Cit., parag. 1813, p. 581.
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Convention of the AU for the elimination of mercenaries in Africa,

Libreville, 3rd July 1977.
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“mercenaries shall not enjoy the status of combatants and shall not be
entitled to the prisoners of war status”.
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“Mercenaries who can't exclude himself from this definition deserves to

be shot — and his lawyer with him”.
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Goffrey Best: Humanitry in warfar; the modern history of the

international law of armed conflict, London: Weidenfeld & Nicolso,
1980, p. 328.
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Lindsey Cameron: “private military companies: their status under
international humanitarian law and its impact on their regulation”, I. R.R.
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The contract concluded between the PMC and the state hiring the PMC

could be such that its terms would make the PMC “responsible” to the
state within the meaning of article 43.

“such contract, put the PMC under the command of the state which hires it”
Expert meeting on private military contractors..., op. cit., p. 11. : ki
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The contract between the state and the PMC could itself be sufficient to
bring the PMC under a command responsible to the state.
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“in order for a PMC to constitute the armed forces of a state or part of it,

the state would have to formally incorporate a PMC into its armed forces

by adopting domestic legislation which places the PMC under the
command of the state's armed forces”.
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In order for irregulars to qualify as lawful combatants, it appears that

international rules and states practice therefore require control over them

by a party to an international armed conflict and by the same token, a

relationship of dependence and allegiance of these irregulars Vis — a vis

that party to the conflict. These then may be regarded as the ingredients
of the term “belonging to a party to the conflict”.

Doyl oS )
International Tribunal for the Prosecution of Persons Responsible for
Serious Violations of International Humanitarian Law Committed in the
Territory of the Former Yugoslavia since 1991 , Appeals Chamber
,Prosecutor .V. Du[ko Tadi], 15 July 1999 , parag 94.
Case No.: IT-94-1-A
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“... but that is not a requirement and a leader may be either civilian or
military. He is responsible for action taken on his orders as well as for
action which he was unable to prevent”.
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The Joint service manual of the law of armed conflict, joint service

publication 383, 2004, Edition, p 144.
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Guidance for determining workforce mix: “US department of defense
instruction N 1100.22. 7 September 2006, p.19.
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Expert meeting on private military contractors ..., op. cit., p. 14.
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"Where members of the PMC fall within Article 4 A (4) of GC 111, there

are committing theories as to whether this person would lose POW status
as result of directly participating in hostilities. Where such members are
considered to be entitled to POW status, but otherwise fall within the=
=mercenary definition of article 47, the detaining power would no longer

be obliged to accord these persons POW status".

Expert meeting on private military contractors ..., op. cit., p. 27. : kil
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under international criminal law”, E.J.IL., Vol. 19, NO 5.2008.
pp.1002,1021.
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:o) Abed Ruzindana s
“If there is not a direct line between the offences and the armed conflict
there is no ground for the conclusion the common article 3 and protocol
11 are violated”.
kil
International Criminal Tribunal For Rwanda — Trial chamber - The
Prosecutor .V. Climent Kayishema and Obed Ruzindana , Judgment, 21
May 1999,parag 185.
Case No. ICTR-95-1-T
LeaSa 8 A8l LDl o 4 alial) daSadll dpnpeall 500l eyl Tadic dpad dg
t ) 1997 sle 7 b alall
“for an offence to be a violation of international humanitarian law,
therefore, this trial chamber needs to be satisfied that each of the alleged
acts was in fact closely related to the hostilities”.
kel
International Tribunal for the Prosecution of Persons Responsible for

Serious Violations of International Humanitarian Law Committed in the
Territory of Former Yugoslavia since 1991, Trial Chamber, Prosecutor.=
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=V. Dulko Tadi] a/k/a/ “DULE”, Opinion and Judgment, 7 May
1997,parag 573.
Case No. 1T-94-1-T

chia lehnardt, individual liability ..., op. cit., p.1020. : i ()
AL L o) A 5al) Alind) AeSaall ABLELN) 500 8 (e Anadlalind Sy L 12ay @)
tof ) el Cua Tadic dpd 31995 €12 4 jalall

“international humanitarian law applies from the initiation of such armed
conflicts and extends beyond the cessation of hostilities until a general=
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=conclusion of peace is reached; or, in the case of internal conflicts, a
peaceful settlement is achieved, until that moment, international
humanitarian law continues to apply in the whole territory of the warring
states or, in the case of internal conflicts, the whole territory under the
control of a party, whether or not actual combat takes place there”.
sk

International Tribunal for the Prosecution of Persons Responsible for
Serious Violations of International Humanitarian Law Committed in the
Territory of Former Yugoslavia since 1991 , Decisionon The Defence
Motion For Interlocutory Appeal on Jurisdiction, Prosecutor .V. Dusko
Tadic a/k/a "DULE", 2 octobre 1995, parag 70.

dpzi 81997 sle7 & polall leeSa 8 Aol (il el 35500 ST Lo Jaag
:ledsis Leadl Tadic
“it would be sufficient to prove that the crime was committed in the
course of or as part of the hostilities in, or occupation of, an area
controlled by one of the parties. It is not, however, necessary to show that
armed alleged to have occurred,..., nor is it necessary that the crime
alleged takes place during combat, ...”.
YR
International Tribunal for the Prosecution of Persons Responsible for
Serious Violations of International Humanitarian Law Committed in the
Territory of Former Yugoslavia since 1991, Trial Chamber, Prosecutor.
V. Dulko Tadi] a/k/a/ “DULE”, Opinion and Judgment, 7 May 1997,
parag573.
Case No. IT-94-1-T
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.Chia lehnardt, op. cit., p.1023. : ki @
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Sami Makki,Sara Meek,..and others, “ Private Military Companies and

the Proliferation of Small Arms: Regulating the Actors”, International
Alert, British American Security Information Council, p9
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“Their factual relationship with PMS employees is different from the

relationship between PMS employees and his immediate superior. Here,

additional factors satisfying the requirement of control are required, De

facto over the actions of subordinate in the sense of the factual ability to
prevent or punish criminal conduct, is crucial in the end”.
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“Therefore, the actions of a defendant at Abu Ghraib, such as “(S)
Sodomizing a detainee with a chemical light and perhaps a broom stick.
And “using military working dogs... in at least one case (to bite) and
severely injure a detainee, are international inflictions of severe pain and
consequently are in violation of the laws and the Geneva conventions”.
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Rapporteur of the commission on human rights”, advisory opinion of 29
April 1999, ICJ, Reports 1999, p.87, parag.62.
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=A. W. Freeman: “ responsibility of states for unlawful acts of their
armed forces”, R.C.A.D.I., Vol.88, 1955-11., pp.333-339.
F. Kalshoven:, “state responsibility for warlike acts of the armed forces”,
I.C.L.Q., Vol.40, 1991, pp.827-858.
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“although entering into contractual relations does not in itself engage the
responsibility of contracting state, the latter are responsible for violations
of international humanitarian law, human rights law, or other rules of
international law committed by PMSCs or their personnel where such
violations are attributable to the contacting state, consistent with
customary international law, in particular if they are:=
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=a)...
b)...
¢) Empowered to exercise elements of governmental authority if they are
acting in that capacity (i.e. are formally authorized by law or regulation to
carry out functions normally conducted by of the state): or
d) in fact acting on the instructions of the state (i.e. the state has
specifically instructed the private actor's conduct) or under its direction
or control (i.e. actual exercise of effective control by the state over a
private actor's conduct)”.

toaill 1 8 els i ()
“the conduct of person or entity which is not an organ of the state under
article 4 but which is empowered by the law of that state to exercise
elements of governmental authority shall be considered an act of the state
under international law, provided the person or entity is acting in that
capacity in the particular instance”.

Supplement N° 10 (A/56/10), p.92.  :Aadsll & (il kil
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“... The obligations imposed by the GCS required the state party to
undertake activities, many of which constitute military functions. Military
functions entail elements of governmental authority within the meaning

of article 5 of DASR”.
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The conduct of the PMC and its members will be attributable to the state

and give rise to international responsibility”.
Expert meeting on private military contractors, op. cit., p. 17. = ki
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“Yet despite the heavy subsidies and other support provided to them by
the United States, there is no clear evidence of the United States having
actually exercised such a degree of control in all fields as to justify
treating the contras as acting on its behalf “.... all the forms of united
states participation mentioned above, and even the general control by the
respondent state over a force with a high degree of dependency on it,
would not in themselves mean, without further enforced the perpetration
of the acts contrary to human rights and humanitarian law alleged by the
applicant state. Such acts could well be committed by members of the
contras without the control of the United States. For this conduct to give
rise to legal responsibility of the United States, it would in principal have
to be proved that the state had effective control of the military or
paramilitary operations in the course of which the alleged violations were
committed”.
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I. C. J., Reports, Case concerning military and paeamilitary activites in

and against Nicargua ( Nicargua V. United Stats of America) , Judgement
of 27 June 1986 , parags,115
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“ The requirement of international law for the attribution to states of acts
performed by private individuals is that the state exercises control over
the individuals. The degree of control may, however, vary according to
the factual circumstances of each case”.

11999 siley 15 & solall Lalsay) s5lall s il
Case N°: -94-1-A, P. 48, parag.117.
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“one should distinguish the situation of individuals on behalf of a state
without specific instructions, from that of individuals making up an
organized and hierarchically structures group, such as a military unit or,
in case of war or civil strife, armed bands of irregulars or rebels. ...., for
the attribution to a state of acts of these groups it is sufficient to require
that the group as a whole be under the overall control of the state”.

120 358 49 a ¢ bl gapall 3yl oSa : L)
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“... The situation of an organized group is different from that of a single
private individual performing a specific act on behalf of state. In the case of
an organized group, the group normally engages in a series of activities. If it
is under the overall control of a state, it must perforce engage the

responsibility of that state for its activities, whether or not each of them was
specifically imposed, requested or directed by the state”.
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I.C.J., Reports , Case, “Concerning Application of the Convention on the

Prevention and Punishment of the Crime of Genocide” (Bosnia and
Herzegovina V. Serbia and Montenegro), 26 Feb 2007, parag.406,p.161
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Simon Chesterman & Chia lehnardt, “private military companies and
state responsibility”, from mercenaries to market, p.152.

Tadic As=s 3 4dsl 4alal) Aeadl 48l 5500 4de i L laa @
Case N°; 94-1-A. para.117, p.48.
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“Unfortunately, the court’s rejection of the standard in the tadic case fails

to address the crucial issue raised therein — namely that different types of

activities, particularly in the ever evolving nature of armed conflict , may
call for subtle variations in the rules of attribution”.
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I.C.J., Reports,Opinion dissidente de M.EIl — Khasawnah, 2007, parag.39.
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“Thus for states to meet their IHL obligations to ensure the respect of
IHL, requires not only legislation to enable prosecution of war crimes but
also to regulate the non-state actors in zone of armed conflict so that their
activities comply with IHL. States will as such need to adopt the
necessary civil and criminal legislation as well as codes of conduct and
regulations that address those PSCs/PMCs over which they have
jurisdiction in times of armed conflict”.

Jamie A Williamson, op. cit., p.190. 2 k)
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“the court thus concludes that Uganda was an occupying power in ITuri

at the relevant time. =As such it was under an obligation, according to

article 43 of the Hague regulations of 1907, to take all the measures in its
power to restore, and ensure, as far as possible, public order and safety in
the occupied area, while respecting, unless absolutely prevented, the laws
in force in the DRC. This obligation comprised the duty to secure respect
for the applicable rules of international human rights law and
international humanitarian law, to protect the inhabitants of the occupied
territory against acts of violence, and not to tolerate such violence by any
third party”.
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=Case concerning armed activities on the territory of the congo
(democratic republic of the Congo V. Uganda). I.C.J. Reports, 2005,
parags, 178 and 179, p. 60.
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I.C.J., Reports , Case, “Concerning Application of the Convention on the
Prevention and Punishment of the Crime of Genocide” (Bosnia and

Herzegovina V. Serbia and Montenegro), 26 Feb 2007,
parag,438,pp,225,226
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