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"For co-perpetration it suffices that there was an explicit agreement or
silent consent to reach a common goal by coordinated co-operation and
joint control over the criminal conduct. For this kind of co-perpetration it is
typical, but not mandatory, that one perpetrator possesses skills or
authority which the other perpetrator does not. These can be described as
shared acts which when brought together achieve the shared goal based on
the same degree of control over the execution of the common acts.".
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Prosecutor v. Milomir Stakic, Case No. IT-97-24-T, Date: 31 July 2003,
Para.440.
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" The co-perpetrator can achieve nothing on his own, The plan only ‘works’

if the accomplice works with the other person". See: Prosecutor v. Milomir
Stakic, op.cit, Para.440.
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Rajiv K. punja, Memorandum for The Office of The Prosecutor Of The ICTR,
Issue : What Is The Distinction Between “Joint Criminal Enterprise” As
Defined By The ICTY Case Law And Conspiracy in Common Law
Jurisdictions?, Fall 2003. available at:
http://law.case.edu/Academics/AcademicCenters/Cox/WarCrimesResearch
Portal/
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ICTR Appeals Chamber Prosecutor v. Emmanuel Ndindabahizi, Case No.
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@) Prosecutor v. Milan Luki¢, Sredoje Luki¢, Ibid, Para.908.

@) ICTY Appeals Chamber, Prosecutor v. Tadic, op. cit, para.227- 229.
Albin Eser, Individual Criminal Responsibility, The Rome Statute Of The
International Criminal Court , Volume | , Oxford University Press , New

York, 2002, P.791.
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() Decision on the confirmation of charges in the case of The Prosecutor v.
Thomas Lubanga Dyilo, op.cit, Para.330.

2 |CTY Appeals Chamber, Prosecutor v. Tadic, op.cit, para. 188.
Prosecutor v. Kordic « Cerkez, Case No. IT-95-34/2-T, Judgment, Trial
Chamber, 26 Feb. 2001, para. 376.

Prosecutor v. Krnojelac, Case No. IT-97-25-T, Judgment, Trial Chamber,
15 Mar. 2002, para. 73.

Prosecutor v. Vasiljevic, Case No. IT-98-32-T, Judgment, Trial Chamber,
29 Nov. 2002, para. 62.

Prosecutor v. Naletilic « Martinovic, Case No. IT-98-34-T, Judgment, Trial
Chamber, 31 Mar. 2003, para. 62.

Prosecutor v. Blagojevic « Jokic, Case No. IT«02:60.T, Judgment, Trial
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(1) Decision on the confirmation of charges in the case of The Prosecutor v.
Germain Katanga and Mathieu Ngudjolo Chui, No.: ICC-01/04-01/07, 26
September 2008, para.511.

() Decision on the confirmation of charges in the case of The Prosecutor v.
Germain Katanga and Mathieu Ngudjolo Chui, Ibid, para. 515.

) Decision on the confirmation of charges in the case of The Prosecutor v.
Germain Katanga and Mathieu Ngudjolo Chui, Ibid, para.492.
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Prosecutor v. Muhimana, Case No. ICTR95(1B(T, Judgment and
Sentence, 28 April 2005, para. 504.
Prosecutor v. Kajelijeli, Case No. ICTR-98-44A-T, Judgment and

Sentence, 1 December 2003, para. 762.

() Prosecutor v. Emmanuel Ndindabahizi, Case No. ICTR-2001-71-I,
Judgment and Sentence, 15 July 2004, para. 456.

@ Prosecutor v. Kvotka et al., Case No. 1T-98-30/1-T, Judgment, 2
November 2001, para. 252.
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J.A. and Weiner, E.S.C., eds., Oxford English Dictionary, 2nd Ed. (Oxford:
Clarendon Press, 1989), Volume VII, p.796.
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Prosecutor v. Blaskic’, Case No. IT-95-14-T, Judgement (Trial
Chamber), 3 March 2000, para. 280; see also:

Prosecutor v. Kordic and Cerkez, Case No. IT—95—14/2—T, Judgement, 26
February 2001, para.387.

Prosecutor v. Radislav Krstic’, Case No. IT-98-33-T, Judgment (Trial
Chamber), 2 August 2001, para. 601.

p ) sl e Cayail ol O
“urging, encouraging or prompting another person to commit a crime”. See:

Prosecutor v. Semanza, Case No. ICTR-97-20-T, Judgement and
Sentence (Trial Chamber), 15 May 2003, para. 381.
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With the purpose of “encouraging another person [making another
person decide] to commit [or participate in the commission of] a specific
crime”, “command[ing], [order[ing]], request[ing], counselling] or incit[ing]
the other person to engage [or participate] in the commission of such

crime”. See:

Report of the Preparatory Committee on the Establishment of an
International Criminal Court, Vol. Il (Compilation of Proposals), G.A., 51st

Sess., Supp. No. 22, UN Doc.A/51/22, 1996, p.83.
Wibke Kristin Timmermann, Incitement in international criminal law, Ibid.

M. Cherif Bassiouni, The Statute of the International Criminal Court: A
Documentary History, Ardsley, New York: Transnational Publishers, Inc.

1998, p.483.
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() Schabas, William A., Genocide In International Law, Cambridge
University, Press 2000, p.292.
Lol L) U GLSa o g 8 Agla) ala 2ilhall 4 s 5 a0 ()
N0) a ca¥ v v Tedggiall sl )y giine dlsall 4l
i) cilallaadll oda o COUAY) Joa Lpgidl) Y1 e g3
Albin Eser, Individual Criminal Responsibility, The Rome Statute Of The
International Criminal Court , op. cit, P. 796.

() Wibke Kristin Timmermann. Incitement, Instigation, Hate Speech and
War Propagandain in International Law, Thesis, LL.M. in International

Humanitarian Law, P.40- 46.

Wibke Kristin Timmermann, Incitement in international criminal law, lbid.
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(1) Schabas, William A., Genocide In International Law, op.cit, p.296.

@) Albin Eser, Individual Criminal Responsibility, The Rome Statute Of The
International Criminal Court, op.cit, p.798.
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() Tom Stenson, Inchoate Crimes And Criminal Responsibility Under
International Law, Ibid.
Wibke Kristin Timmermann, Incitement in international criminal law, Ibid.
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) Toby Mendel, Study on International Standards Relating to Incitement to
Genocide or Racial Hatred, April 2006, p.8- 10.

Wibke Kristin Timmermann, Incitement in international criminal law, Ibid.



100

HGl g al
@ pas il s

Adall dagpal) e ayyatl) oAl 2P Y paas S0
tob L Al sl o gilal) LS i

il G adl a8 of Yl

Laya day Jmd L) o anyanil) Coaty of dayl) g 2aly

el diba My ol Jedlls ¢ Slall ol Gl alSal Cangey
35 28 Gyl 13 09SO ragy adig Al sacliy 4 )lad e
Al Y (aalall 158V yaad capall ol QIS e 5yl ddeay
Al e papaily Lo pasd ol o) JUall daa (b o) myyal
iy 5L Lale (Sl il Gaias o Giall o Lune Ao dolen
Ao Q) Lo papaill e paddll el Al ghuay Jsall 45 Y S
O ) LY saads e A GlSl e (sl §f Ao lea 324

any Lad ogsalll (otinally ABEN ¢ gm 8 4] Hday of Cany Jay il 1aa

() Kai Ambos, Individual criminal responsibility (article 25), Ibid.
Prosecutor v. Akayesu, Case No. ICTR-96-4-T, Judgment, Trial Chamber,
2 Sep. 1998, Para. 557.

Prosecutor v. Nahimana, Barayagwiza, Ngeze, Case No. ICTR-99-52-T,
Judgment and Sentence, 3 December 2003, para.692.
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'the direct element of incitement should be viewed in the light of its cultural
and linguistic content. Indeed, a particular speech may be perceived as
"direct" in one country, and not so in another, depending on the audience'.
See Toby Mendel, Study on International Standards Relating to Incitement

to Genocide or Racial Hatred, op.cit, P.8. See also:

Kai Ambos, Individual criminal responsibility (article 25), Ibid.

Prosecutor v. Akayesu, op.cit, para. 557.

Prosecutor v. Nahimana, Barayagwiza, Ngeze, op.cit, para. 700.

AV Ga Gl e lygiall oslal Aalall del gl 255 cgage Cagypll 2 Loz kil ()



102

B8 e e osa b paall Ll (asss il 8 Lieas il
8 b ¢ paail Alpass e ) Cigamy Lgmdlsd )y eyl dimy 54
s o Al ) a8 Bl ore prapaill (s Al Aalil) e
dbadl Gl ) kil des 1Y) Gapatl) e el mhoay e Ly

Oy e daaly Vs~ jaa

(e Al g i) (amy 4] cawd L ) 4313 Glad) 3 iy

S Aealadly e g aeglly dagll) G payadl jsa saa

Ladys ol Bygaa A apanl) Wbl a5 1Y Sy (oeeeneees ¢Acunll

g A Yl adalal G gl el e sl il QS gl

Glsial) ()53l Cilagy il 38 ey ol Jordll L)) ) el
g ially ¢ o il ¢ caally Jailly ¢ Saaldly o ousi il

Gl Qs ol ga 2aat elys Gatpd) cundl O Gaal) s

ipay el pae 8 Jiam 0pall Apuld Blea pisil ad) ) 2gey

M see: Toby Mendel, Study on International Standards Relating to

Incitement to Genocide or Racial Hatred, op.cit, P.8.
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http: //www.icc—cpi.int
) Pre, Trial Chamber I, Situation in The Republic of Kenya, in The Case of
The Prosecutor V. William Samoei ruto, Henry Kiprono Kosgey and Joshua
Arap Sang, No. ICC-01/09- 3 March 2010.
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'the instigator must act intentionally or be aware of the substantial likelihood
that the substantive crime will be committed; and he must intend to bring

about the crime instigated'. See:

Wibke Kristin Timmermann, Incitement, Instigation, Hate Speech and War

Propagandain in International Law,op.cit, P.32.

Wibke Kristin Timmermann, Incitement in international criminal law,lbid.
rJEd) Jue el edlld e dliall 2SaY1 e aaal) sl LS

Prosecutor v. Naletilic and Martinovic, op.cit, para.60.

Prosecutor v. Kvocka et al., Case No. IT-98-30/1-T, Judgment, 2
November 2001, para.252.
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"Its comments strongly suggest that its reasons for acquitting Fritzsche lay
in the fact that, firstly, he lacked the necessary intent, or that such intent
had not been proven to the Tribunal’s satisfaction, and secondly, that his
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speeches were not sufficiently direct or unequivocal in calling for the

murder of the Jewish people". See Wibke Kristin Timmermann« Incitement,

Instigation, Hate Speech and War Propagandain in International Law<op.cit,

P.11-12.

() See: Prosecutor v. Nahimana, Barayagwiza, Ngeze, op.cit, para.560.
Kai Ambos, Individual criminal responsibility (article 25), Ibid.

@ ICTY Appeals Chamber, Prosecutor v. Radislav Krstic, Case No. IT-
98-33-A,19 Apr 2004, para.140.
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'"That is to say that the person who is inciting to commit genocide must
have himself the specific intent to commit genocide, namely, to destroy, in

whole or in part, a national, ethnical, racial or religious group, as such' See:

Prosecutor v. Akayesu, op.cit, Para. 56(0). See also:
Prosecutor v. Muvunyi, op.cit, para. 61.

Prosecutor v Georges Ruggiu, Case No. ICTR-97- 32—, Judgment, 1
June 2000, para.14.
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'A different question is, however, as to whether the inciter himself has to
act with the own “special intent' of destroying one of the protected groups,
as suggested by the Trial Chamber in the Akayesu case. But it is not only
that this proposition has no basis in the wording of subparagraph (e), it
comes up against subparagraph (d) in which the need for a special mental
element is explicitly stated; the same, however, should also be expected
with subparagraph (e) if the inciter were to act with this special intent.
Therefore, the inciter here must merely know and want the incited persons
to commit the crime with genocidal intent while he himself might have
completely different motives'. See: Albin Eser, Individual Criminal
Responsibility, The Rome Statute Of The International Criminal Court,
op.cit, P.806.
) Toby Mendel, Study on International Standards Relating to Incitement to
Genocide or Racial Hatred, op.cit, P.56— 58.
Wibke Kristin Timmermann. Incitement, Instigation, Hate Speech and War
Propagandain in International Law.op.cit, P.37.

ravall 138 3 U Leas )
'"A statement of ethnic generalization provoking resentment against
members of that ethnicity would have a heightened impact in the context of

a genocidal environment. It would be more likely to lead to violence. At the

same time the environment would be an indicator that incitement to
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violence was the intent of the statement'. See: Prosecutor v. Nahimana,

Barayagwiza, Ngeze, op.cit, para.1022.

() Prosecutor v. Akayesu, op.cit, para.14-15.
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() Wibke Kristin Timmermann. Incitement, Instigation, Hate Speech and
War Propagandain in International Law, op.cit, P. 9-10.

Wibke Kristin Timmermann, Incitement in international criminal law,Ibid.
Aty Ains e Ao seaeS Aoased) 3lales (@nti-semitism) Gaeudl shslae 2y )
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.(*)J‘}G_”\j‘

e Al 3lalas Alia 1 aguadl) 1aa & lai) L dludl slalaaS Caiiai Y agilalas o Y)
https://ar.wikipedia.org/wiki :dallall cu i) 45 e Bl é}d‘

() Wibke Kristin Timmermann. Incitement, Instigation, Hate Speech and
War Propagandain in International Law,op.cit, P. 10.

raaall 38 6 U Leay ()
"In its judgment, the IMT described how in leading articles and letters, some
of them written by Streicher himself, Jewish people were depicted as “a
parasite, an enemy, an evilcdoer, a disseminator of diseases” or “swarms of
locusts which must be exterminated completely” The Tribunal found that by
means of such hate propaganda, Streicher “incited the German people to
active persecution” as well as to “murder and extermination”, acts which in

the IMT’s view represented a crime against humanity of which Streicher
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was convicted and sentenced to death by hanging' See: Wibke Kristin

Timmermann, Ibid, P. 10.

: ) qdsa) e "Streicher” sy bl oSall e ¢S (Kay
http://www.yale.edu/lawweb/avalon/imt/proc/judstrei.htm.

raaall 3a 3 U Leay ()

'"There can be little doubt that the acts for which Streicher was convicted
were considered to constitute incitement to genocide and the judgment
specifically referred to his having ‘injected poison’ into the minds of
Germans, causing them to follow the Nazi policy of “Jewish persecution
and extermination™. See: Toby Mendel, Study on International Standards
Relating to Incitement to Genocide or Racial Hatred, op.cit, P.3.
Metzl, Jamie Fredric, Rwanda Genocide and The International Law Of
Radio Jamming, In, A.J.l.L. Vol. 91, October 1997, No. 4, P.636.
Wibke Kristin Timmermann. Incitement, Instigation, Hate Speech and War

Propagandain in International Law, op.cit, P. 11.


http://www.yale.edu/lawweb/avalon/imt/proc/judstrei.htm

115

JVa£0] ale dias il & AeIIY) ol adhy 435S ) AlaY L dlealls
pba Q) o aailly (il dagh & yaa)ss daSas 4] Cagay 285
ol jelie 8 Ll Caag SLAS seiall sl P (e s
b3 ayra b daSadl casly caihall el QL)) e agial ¢ L)
ansall GLalY) sie 8 pmpail) 58l die CasBoll 8y 5um e dpaadl)
b aaY) saaial) o pdied el Gl ag Les ¢ oaapail) Ll gl
) i) Jelall L dl) sl e pamgyatll 50 g8 dagyall o3
'Hans  Fritzsche' &)y ALl dpiadll 8 Sl CiaSa 28
TS 4 L Aege 05l 4d) AU sal) Bl plgally dasn o () Toliid
Al bl of LS dgleall cleal) At lia o) 8 @)l 4l £l
s~ Crire Jsla 28 agial) o o s casaal) 33l Sl Slelaal o s
Al adl ) dils) "Der Stumer” idae & il Caliy —ellyy mady o
g il A adl Mgl ol s Al LK ALY AaSall jilsn

L el sradl) am dpding)) Jlee) Gl e Gl Loayyas

() Wibke Kristin Timmermann. Ibidc P.11.
T. Taylor, The Anatomy of the Nuremberg Trials, Toronto: Little, Brown and
Co. 1992, pp. 460 462.

@ Wibke Kristin Timmermann, Incitement, Instigation, Hate Speech and

War Propagandain in International Law, op.cit, P. 11.
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) UN Doc. E/447, 26 June 1947, p. 7.
saaall a3 Leas ()
“direct public incitement” referred to “direct appeals to the public by means

of speeches, radio or press, inciting it to genocide” See: UN Doc. E/447,

26 June 194, p.31.

el cluip cpaall) e laia¥ly gala@Y) (elad) climel (amy (e Laalll o2 cudlli ()
okl L (Dls i ¢Sl sad) 2aV) Ay sasiall Y il
ECOSOC Res. No. 117 (VI), 3 March 1948.
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() UN Doc. E/AC.25/2.
: ) smil) e mpail) Capail (Sopa) LEY) s ()

'Direct and public incitement of any person or persons to any act of
genocide, whether the incitement be successful or not, when such
incitement takes place under circumstances which may reasonably result in
the commission of acts of genocide’. See: UN Doc. E/623, 30 January

1948, p. 14.
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saaall 3a 3 U Leay ()
"Any “direct incitement” to achieve the forbidden end and which might be
feared would provoke by its very nature the committing of this crime would
generally partly constitute an attempt and/or a conspiracy to permit [sic] the
crime. To make such incitement illegal it is sufficient to make the attempt
and the conspiracy illegal without their [sic] being any need to list
specifically in the Convention acts constituting direct incitement'. See: Ad
Hoc Committee, Meeting Held on 30 April 1948, Portions of Report
Adopted in First Reading, UN Doc. E/AC.25/W.4, 3 May 1948, p. 12.

See also: Ad Hoc Committee, Summary Records of the 26th Meeting (30
April 1948), UN Doc. E/AC.25/SR.26, 12 May 1948, p. 13.

r ) sail e gl 2aiY) U8 e pdial) gl b mpaill Caype ola ()
“[d]irect public incitement to commit genocide, regardless of whether such

incitement had criminal consequences”. See: ‘Basic Principles of a

Convention on Genocide (Submitted by the Delegation of the Union of
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Soviet Socialist Republics on 5 April 1948)’, UN Doc. E/AC.25/7, 7 April
1948.

A8 ¢ g pial Apujal) B2 gusally Ainall 3 gusall (B (ampilly Adlaial) ?15;}” Sle g3
kil dge Laadl 30LY)

‘Draft Articles for the Inclusion in the Convention on Genocide Proposed by
the Delegation of China on 16 April 1948, UN Doc. E/AC.25/9, 16 April
1948.

The French Draft Convention on Genocide, UN Doc. E/623/Add.1, 5
February 1948.

: ) sl e aill sla ()

“direct incitement in public or in private to commit genocide whether such
incitement be successful or not”. See Article IV(C), ‘Draft Convention on
Prevention and Punishment of the Crime of Genocide’, UN Doc

E/AC.25/12, 19 May 1948.

See also ‘Report of the Committee and Draft Convention Drawn Up by the

Committee’, UN Doc. E/794, 24 May 1948, p. 20.
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E/AC.25/SR.16, p. 3.

leailad; 'inchoate  crime’ ALl 52 aihall daph Joa Jraaliill G 25l ()
skl A lal)

Tom  Stenson, Inchoate Crimes And Criminal Responsibility Under

International Law, Ibid.

Wibke Kristin Timmermann, Incitement in international criminal law, Ibid.

) Addendum, ‘Commentary on Articles Adopted by the Committee’, UN
Doc. E/AC.25/W.1/Add.1, 27 April 1948, p. 2.
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() Official Records of the 3rd Session of the General Assembly, Part I,
Sixth Committee, Summary Records of Meetings, 21 September to 10
December 1948.

@ UN Doc. A/PV.179.
S A1 sy e Aol Copal loynan a1 Aaga ol Y el 38 b 5LEY1 s )
xSl Al ) g clgle Aaadl e g Jsall aead dojle AEEY) o3 HlSal Jra
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Reservations to the Convention on the Prevention and punishment of the
Crime of Genocide (Advisory opinion), 1951 , ICJ Report 16, P. 23.
saaall a3 Laay )
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'Lastly, instigation in accordance with the international criminal tribunals’
jurisprudence is not an inchoate crime, but is “punishable only where it
leads to the actual commission of an offence intended by the instigator™
See: Wibke Kristin Timmermann. Incitement, Instigation, Hate Speech and

War Propagandain in International Law, op.cit, P.33.

Prosecutor v. Musema, Case No. ICTR-96-13-T, Judgment, 27 January
2000, para.120.

Prosecutor v. Bagosora et al., Case No. ICTR-98-41-T, Decision on

Motions for Judgment of Acquittal, 2 February 2005, para. 17.

raaall 3a 3 U Leay ()
'Genocide clearly falls within the category of crimes so serious that direct
and public incitement to commit such a crime must be punished as such,
even where such incitement failed to produce the result expected by the
perpetrator'. See: Wibke Kristin Timmermann. Incitement, Instigation, Hate

Speech and War Propagandain in International Law,op.cit , P.33.

Kai Ambos, Individual criminal responsibility (article 25),Ibid.

Prosecutor v. Akayesu, op.cit, para.562.

Prosecutor v. Nahimana, Barayagwiza, Ngeze, op.cit, paras.678, 771.
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@ Prosecutor v. Kambanda, Case No. ICTR- 97-23-S, Judgment, Trial
Chamber, 4 Sep. 1998, para. 40.
Prosecutor v. Akayesu, op.cit, para. 672.

®) Kai Ambos, Individual criminal responsibility (article 25), Ibid.
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() Wibke Kristin Timmermann. Incitement, Instigation, Hate Speech and
War Propagandain in International Law, op.cit, P.32.

Albin Eser, Individual Criminal Responsibility, The Rome Statute Of The
International Criminal Court , op. cit, P.796 , 787, 804.
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() Metzl, Jamie Fredric, Rwanda Genocide and The International Law Of
Radio Jamming, op.cit, P.638.
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Dr. Zaid Ali Zaid, Freedom of Speech in International Law, Journal of

Sharia and Law, Issue No. 43, July 2010, P. 25— 39.

Toby Mendel, Study on International Standards Relating to Incitement to

Genocide or Racial Hatred, op.cit, P.21:23.
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() Kai Ambos, Individual criminal responsibility (article 25),Ibid.
Similarly See: Albin Eser, Individual Criminal Responsibility, The Rome
Statute Of The International Criminal Court, op. cit, P.804.

@ Report of the Preparatory Committee on the Establishment of an
International Criminal Court, Draft Final Act, UN Doc. A/Conf.183/2/Add.1,

1998, p. 59.

M. Cherif Bassiouni, The Statute of the International Criminal Court: A

Documentary History, op.cit, p. 142.

W. A. Schabas, An Introduction to the International Criminal Court, (2nd

ed.) Cambridge University Press, Cambridge, 2004, p. 30.

() Sadat, Leila Nadya, The ICC and The Transformation of International
Law, Transnational Publishers, 2002, P.198.
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() Prosecutor v. Akayesu, op.cit, Para.559.

@ Prosecutor v. Akayesu, Ibid, Para. 556.

Albin Eser, Individual Criminal Responsibility, The Rome Statute Of The
International Criminal Court: A Commentary, op. cit, P.805.

Kai Ambos, Individual criminal responsibility (article 25),Ibid.
okl calall apatl aseia Joa dsal) o5l Al cililisy Gl L Jualdil) e a3l
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Report of the International Law Commission on the work of its 4&th
session, 6 May.26 July 1996 to the General Assembly, 51 U.N. ORGA
Supp. (No. 10), U.N. Doc. A/51/10 (1996), Article 2(3)(f), p- 26.

ravall a3 AeSaall i 6 sl Laag ()
'that direct “implies that the incitement assume a direct form and specifically
provoke another to engage in a criminal act, and that more than mere
vague or indirect suggestion goes to constitute direct incitement.” See:

Prosecutor v. Akayesu, op.cit, Para.557.

Albin Eser, Individual Criminal Responsibility, The Rome Statute Of The

International Criminal Court, op. cit, P.805.

@) Toby Mendel, Study on International Standards Relating to Incitement to

Genocide or Racial Hatred, op.cit, P.&.
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aalgy (Yoo o/E/V)) &l /Mr. Yerodia Ndombasi/ 4l iasall

p ) sl e Caypeil ol O
‘that form of incitement whereby an individual invites or urges other
individuals to commit genocide”. See: Commentary on Articles Adopted by

the Committee, P.1.
r ) sl e Capail ol )

“incitement which calls for the commission of acts of Genocide, not such
which may result in such commission” See: Nehemiah Robinson, The

Genocide Convention, New York: Institute of Jewish Affairs 1960, p. 67.

@) Albin Eser, Individual Criminal Responsibility, The Rome Statute Of The
International Criminal Court , op. cit, P. 805.

Toby Mendel, Study on International Standards Relating to Incitement to

Genocide or Racial Hatred, op.cit, P.7-8.
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31 / daladl ALY J8 e el 3,800 cApial) Ailiad) A0l AN (e S5l giase Ailias
.A/CN.4/596 ., il [March 2008

ranall 3a 3 U Leay ()

'The warrant asserts that these statements described all of the rebels who
had infiltrated as Tutsis and incited “racial hatred” — an assertion, it should
be noted incidentally, based on an interpretation, for which no supporting
argument is put forward, of quoted remarks attributed to Mr. Yerodia
Ndombasi. He is alleged to have called on “his brothers” to “rise up as one
to throw the common enemy out of the country” using all possible weapons,
and then to have said of the enemies: “they are scum, germs that must be

methodically eradicated. We are determined to utilize the most effective
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remedy.” See: Case Concerning the Arrest Warrant of 11 April 2000
(Congo V. Belg), I.C.J, (Judg of Feb. 14) 2002, para. 15.

Al Janll AaSadd auyl) gisal) e 1Sealy i Alalianl ga K dpuad Cala il
http://www.icj.cij.org/docket/index.php
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() Kai Ambos, Individual criminal responsibility (article 25),lbid.

@) Prosecutor v. Akayesu, op.cit, paras. 474, 478, 482.

Prosecutor v. Nahimana, Barayagwiza, Ngeze, op.cit, paras. 678— 679.


http://www.icj-cij.org/docket/index.php
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() Prosecutor v. Akayesu, Appeals Chamber, op.cit, paras. 478- 483.
Prosecutor v. Kamuhanda, Case No. ICTR- 99-54-A-T, Judgment and

Sentence, 22 November 2004, para.593.
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Al =Y Caiall gl slaad) S el e Liaypas OS85 il gl ddjal) 5] Lasdll Ll Sl 5500
Jilass 38Lae =7 o) Cm Jlsad) Jagasty oty ¢ Bl e agiyail Tyas ) s0lal)
Capaill A Le gilly cciiall e Gapatll Ealgn yatl Al ageall b eyl
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Office ON Genocide Prevention and the Responsibility to Protect, 866
United Nations Plaza Suite 600, New York , NY10017.

saaall a3 Leas ()
'"The enormity of these events inevitably exerts a significant influence on the
proceedings and decisions, particularly the interpretation and application of

the provisions on incitement to genocide'. See: Toby Mendel, Study on



135

Cllee o bl (Al lipad (4 dugl) salue 4gals L ey
papail sha (s3e e laaly Yl JX0 daslea 33bls A el
Aabtiadl eyl Jilus craple 28 dieleal) 50UY) A AL e
sl e Aimpnally A rall Ao all Cullud 268 i ugd) Gyl
Caslshall JS e a8V 15 pall o3l 3 ) cre s LaS el
Crabisall 2z Cayse S Apayatll Aledl) sl alg (@AY sl
Gspiral Cyall Golesr el M Jo cwad DoY) Bl e
obie e (A 8, agilses e 4y apadl el =0 sySanll
O3 haall 3oy Al pe Al
gy o aa e e sl (repsill 1 e AR 550 oY)
oAl dpe)ll jue s dpa)ll AeldY) Gllans aladinly sisel) old 2ic
Ca etan IS5 Dle) ilus il 3) gl Te Laal) 3alY) e

i el agisbail C¥lae 2y Lea ¢ oasi il olad Aagiadl A peaially Za ]|

International Standards Relating to Incitement to Genocide or Racial

Hatred, op.cit, P.26.

AAEGa 1990 aualall 5a,all )y cdluyells L) cul i) o G s Jala Loz s ()
e S o ) Nahimana 4y LgaSa 8 1ol )l 40500l 4 glial) 4 aSaall cylaly )
e dualsing 5 )Sie (S i Al el Jilus 5y LilS RTLM s Kangura
pding padinall Joie b Bl o Ll ladally yualall juall A cre o ouiisil) Cilagind
okl L gl sl e
The Prosecutor V. Nahimana, Barayagwiza, and Ngeze. op.cit, Paras.
963,1031, 1036.
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() Prosecuting Genocide in Rwanda: The ICTR and National Trials,
Lawyers Committee for Human Rights, Washington, D.C, July,1997, p. 4.
@ Metzl, Jamie Fredric, Rwanda Genocide and The International Law Of
Radio Jamming, op. cit, P.629.

Wibke Kristin Timmermann, Incitement in international criminal law,lbid.

®) Basic Principles of a Convention on Genocide, (Submitted by the
Delegation of the Union of Soviet Socialist Republics on 5 April 1948)’, UN
Doc. E/AC.25/7, 7 April 1948.
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ravall s 3 Jd Leas ()
'Crimes of genocide have found fertile soil in the theories of Nazism and
Fascism and other similar theories preaching racial and national hatred'.

Ad Hoc Committee, Summary Records of the 22nd Meeting (27 April
1948), UN Doc. E/AC.25/SR.22, 5 May 1948.

saaall a3 Leas ()
"It was noted in the early discussions on the Genocide Convention that the
perpetration of genocide could, in all cases be traced back to the arousing
of racial, national or religious hatred and this was part of the rationale for
including incitement to genocide among the punishable acts of genocide'.
See: Toby Mendel, Study on International Standards Relating to Incitement

to Genocide or Racial Hatred, op.cit, p.16.
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() See: Official Records of The General Assembly, Third Session, Part I,

Sixth Committee, 86th and 87th Meeting.
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@) Wibke Kristin Timmermann. Incitement, Instigation, Hate Speech and

War Propagandain in International Law.op.ci, P.23, 31.
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saaall aa b Leas ()
'"The most horrible crime ever known to the world had been brought about
by preaching hatred of certain human groups. It was unnecessary directly
to incite future perpetrators to commit acts of genocide. It was sufficient to
play skillfully on mob psychology by casting suspicion on certain groups,
by insinuating that they were responsible for economic or other difficulties,
in order to create an atmosphere favourable to the perpetration of the
crime. It was necessary, therefore, to outlaw that form of propaganda,

which was as dangerous if not more dangerous than direct incitement to
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the commission of genocide'. See: Wibke Kristin Timmermann, Incitement,
Instigation, Hate Speech and War Propagandain in International Law,op.cit,

p.31.

ravall s 3 Jd Laeg ()
'At the same time, there are important differences, both textual and
interpretive, between hate speech and incitement to genocide. There is
clearly a difference between monitoring hate speech as an early warning
sign for genocide and confusing it with incitement to genocide.
Furthermore, not all hate speech is an early warning sign of genocide;
indeed, most hateimongers do not include among their active goals the
destruction of other groups'. See: Toby Mendel, Study on International
Standards Relating to Incitement to Genocide or Racial Hatred, op.cit,

P.17.
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(1) See: Chacha Murungu, Japhet Biegon (editors), Prosecuting International
Crimes in Africa, Published by Pretoria University Law Press (PULP),
2011, P.73.
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Prosecutor v. Georges Ruggiu, op.cit, Para. 44 .

@) Pre,Trial Chamber II, Situation in The Republic of Kenya, in The Case of
The Prosecutor V. Wiliam Samoei ruto, Henry Kiprono Kosgey and

Joshua Arap Sang,Ibid.



142

sl &g diall alaan D 4 glall Ll pall ) Laa 3)LEY) jaads

Ay LgaSa 8 103yl Adall A glial) A el Linas all Dley!
o3 & AeSadll cldl 3 (Apadle) dpill auly 45 =l Nahimana
P23 e aaty ¥ A Bl Al e mpail) o ) Al
Ay ) Aagll e ade VW) 5 Says cadle ) Bl g iall
Blaadly Gllaall 134 (saae ) ALLYL OleY) Glladll 4 Lealasin

iy 35 63

Jilas e aihall QL)) e papyail) aya ¢ s se nad] a s

Ak sl) Aplial) AdalVl caaal) Sliadl Caally Gud Gl o Y] (DY)
LAY (e e Criaga Jsall dmaall ey e () die @l Cugpa
Leaal el o gyl Jlad) als e e IS5 cpall dleal) 2l
) das 8 (pe Cianay Al LKL deldY) arlail Caia A8l
A asbanally ) s 3sial A doall A glaN 1 O AFT/A/YY Ryl

:X.A.J);“ MA)\.:;:}“ 4.11.:;..\“ \AJ}.J.\ VYN ‘é_\j\ c\‘\'\'\/\\'/\'\ C_ULH
oy Lahis saaiall ot dalall dmeall iyl Bows Le ) ddlial

elom Ago gl A ol Lleall g 15l paan OV AEA/VV/A Sl VY /1)

1036 gl (Ao a5 et G cdtind) (e ) (g 3l (LS

() The Prosecutor V. Nahimana, « Barayagwiza, and Ngeze, op.cit, Para.
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@ United States Institute of Peace, Preventing Media Incitement to Violence

in Iraq, 7 April, 2010, p.2.
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Andrew Exum: lllegal Attack or Legitimate Target? Al Manar, International

Law, and the Israeli War in Lebanon, available at:
www.worldcat.org/identities/lccn<no2004060076
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() See Prosecutor v. Slobodan Milosevic, Case No. IT-02-54-T, Decision
on Motion for Judgment of Acquittal, 288 (June 16, 2004).

Prosecutor v. Akayesu, op.cit, para. 483.

Sean D. Murphy , Progress and Jurisprudence of the international Criminal
Tribunal for the Former Yugoslavia , AJIL , Vol.93, January 1999, P.57,97.
Kelly D. Askin, Sexual Violence in Decisions and indictments of the
Yugoslavia and Rwanda , AJIL , Vol.93, January 1999, P.97,124 .

2 Sadat, Leila Nadya, The ICC and The Transformation of International
Law, op.cit, P.195.

) Schabas, William A., Genocide in International Law, op.cit, p.292.

Kai Ambos, Individual criminal responsibility (article 25), Ibid.
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() Prosecutor v. Akayesu, op.cit, para. 483.

In the same vein , Prosecutor v. Krstic, op.cit, para. 601

@Kai Ambos, Superior Responsibility, The Rome Statute Of The
International Criminal Court, op. cit, P.856— 857.

®)Prosecutor v. Kordic, Cerkez, op.cit, para.388.
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() Prosecutor v. Delalic/Mucic/Delic/Landzo, Case No. 1T-96-21-T,
Judgment of 16 November 1998, para. 348.

@) Prosecutor v. Naletilic, Martinovic, op.cit, para. 64.

Prosecutor v. Bagilishema, op.cit, paras. 37.

Prosecutor v. Strugar, Case No. IT-01-42-T, Judgment, Trial Chamber,
31 Jan. 2005, para. 357.

Prosecutor v. Mpambara, Case No. ICTR- 01-65-T, Judgment, Trial
Chamber, 11 Sept. 2006, para. 19.

Prosecutor v. D. Milosevic, Case No. IT-98-29/1-T, Judgement Trial
Chamber, 12 Dec. 2007, para. 957.

@) ICTY Appeals Chamber, Prosecutor v. Blagojevic « Jokic, Case No.: IT—
02-60-A, Date: 9 May 2007, para.280.
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() Prosecutor v. Blaskic, op.cit, para.337.
Prosecutor v. Kordi‘c/Cerkez, Case No. IT-95-14-2-T, Judgment of 26
February 2001, para.371.
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) Prosecutor v. Aleksovski, Case No. 1T-95-14/1-T, Judgment of 25
June 1999, paras.66, 81.

ICTY Appeals Chamber, Prosecutor v. '"Tihomir Blaskic', Case No. IT-
95:14-A, Decision of:29 July 2004, Para.72, 417.

For more details about this Subject: Kai Ambos, Superior Responsibility,
The Rome Statute Of The International Criminal Court, op. cit, p.861—- 862.
) Prosecutor v. Delalic/Mucic/Delic/LandZo, op.cit, paras.377-378.

) Prosecutor v. Delalic/Mucic/Delic/LandZo, Ibid, paras 394- 395.

@ ICTY Appeals Chamber, Prosecutor v. 'Tihomir Blaskic', op.cit,
para.417.
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(1) Schabas, William A., Genocide in International Law, op.cit, p.304.

Kai Ambos, Superior Responsibility, The Rome Statute Of The International
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() Schabas, William A., Genocide in International Law, op.cit, p. 308.

() Sadat, Leila Nadya, The ICC and The Transformation of International

Law, op.cit, P. 205.
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Zejnil Delalic, Zdravko —xaalall codlldiad julall LeaSa

o 38l Al gyane T2 of ) — Mucic, Hazim Delic, Esad Landzo

radall 134 8 Jd Laas )
"although it is conceptually possible to make a clear distinction between
liability for ordering (an affirmative or direct act) and for superior
responsibility (an omission), these forms of responsibility are not clearly
delimitated in the case law of the ad hoc Tribunals. In fact, there is a
tendency to use the superior responsibility doctrine (Articles 7 para. 3 and
6 para. 3 ICTY and ICTR Statutes respectively) as a kind of default liability
for cases in which an affirmative or direct act (Articles 7 para. 1 and 6
para. 1) cannot be proven'. See: Kai Ambos, Individual criminal
responsibility (article 25), Ibid.
Kai Ambos, Superior Responsibility, The Rome Statute Of The International
Criminal Court, op. cit, p. 835 et seq.
@ Prosecutor v. Clement Kayishema and Obed Ruzindana, Case No.
ICTR-95-1-T, Decision of 21 May 1999, para. 223.

Prosecutor v. Blaskic, op.cit, para. 337.
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For more details about this Articles: Kai Ambos, Superior Responsibility,

The Rome Statute Of The International Criminal Court, op. cit, p. 837.839.

) Prosecutor v. Delalic/Muci‘c/Deli'c/LandZo, op.cit, paras. 330,400.
W. J. Fenrick, ‘Some International Law Problems Related to Prosecutions
before the International Criminal Tribunal for the Former Yugoslavia’, 6

Duke Journal of Comparative and International Law (1995) at 110 fn. 21.
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() See: The Tokyo Judgment: The International Military Tribunal for the Far
East (IMTFE), Vol. |, ed .B. V. A. (1977) p. 29~ 30.

Kai Ambos, Superior Responsibility, The Rome Statute Of The International
Criminal Court, op. cit, p.830—- 831.

@) |ICTY Appeals Chamber, Prosecutor v. "Tihomir Blaskic', op.cit, Para.77.
@ Prosecutor v. Delalic/Mucic/Delic/LandZo, op.cit, paras.396- 400.

® Kai Ambos, Superior Responsibility, The Rome Statute Of The
International Criminal Court, op. cit, P.860- 861.
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() For more details about this Subject: Kai Ambos, Superior Responsibility,
The Rome Statute Of The International Criminal Court, op. cit, p.863— 8609.
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() 1CTY Appeals Chamber, Delalic/Mucic/Delic/Landzo, op.cit, Para.325.
@ ICTY Appeals Chamber, Delalic/Mucic/Delic/Landzo, Ibid, Para. 328.
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@ A. Finch: The Nuremberg Trial and International Law, American's Rivew
for International Law, Vol 41, 1947, P.30.
) Prosecutor v. Aleksovski, op.cit, Para.80.
PROSECUTOR v. "Tihomir Blaskic', op.cit, Para.308.
) See: Albin Eser, Individual Criminal Responsibility, The Rome Statute Of
The International Criminal Court, op. cit, P.772, 818, 820.
Kai Ambos, Superior Responsibility, The Rome Statute Of The International
Criminal Court, op.cit, p.850- 851.

Kai Ambos, Individual criminal responsibility (article 25),Ibid.
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() PROSECUTOR v. 'Tihomir Blaskic', op.cit, Para.332.

ICTY Trial Chamber, Prosecutor v. Furundzija, I1T-95-17/1-T, 10
December 1998, Para. 207.

ICTR Trial Chamber, Prosecutor v. Clement Kayishema and Obed
Ruzindana, op.cit, Paras. 201, 210.

@) Prosecutor v. Akayesu, op.cit, Para.489.

Prosecutor v. Musema, op.cit, P.131.

G ICTY Appeals Chamber, Delalic/Mucic/Delic/Landzo, op.cit, Para.332.



173

lamd 3 dalea Jleall 130 lulyy dSae cplal sy Oagusy e

.) Kayishema

o il Liun cagiall 5,8 (55 Jladl Gl oo Adadll sylad) cudii
oo ST oo Adadl) sylanllé « Danaim (s by S cagilas 5l sliall e
Lilall Al e 8 cnd LS ety e sl 8k aja.
pant Al o o 1l ) 2 gall Adliall AaSaally 28U LDl sl 2315l
KoV Y O epmse sl o Gy ) e o5 Tuladl) S 3l
aic i A silh Aaly aiailld (gl Sy Al e Adedl] 5ylasad) (it
O3l 5l Ayl 8IS Cansd LS5 chpalall 30801 = guin sy
ALl LD s gl A 5al) A gliad) AaSaal (e IS Aypai ) Sl Ly

Aaliad) AaSaall 8 Toneaill 350l Canang Taily ) A al) Asliall AeSaalls

() Kai Ambos, Superior Responsibility, The Rome Statute Of The
International Criminal Court, op. cit, p.837.

@ Prosecutor v. Clement Kayishema and Obed Ruzindana, op.cit, Paras.
216—- 217, 229.

() |ICTR Appeals Chamber Prosecutor v. Nahimana, Barayagwiza, Ngeze,
Case No. ICTR-99-52-A, (Nov. 28, 2007), Para.788.

ICTY Appeals Chamber, Prosecutor v. "Tihomir Blaskic', op.cit, Para.69.
“)ICTY Appeals Chamber, Delalic/Mucic/Delic/Landzo, op.cit, Para.266.

©) ICTY Appeals Chamber, Prosecutor v. 'Tihomir Blaskic', op.cit,
Para.69.

) ICTR Appeals Chamber Prosecutor v. Nahimana, Barayagwiza, Ngeze,

op.cit, Para.625.
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() Decision Pursuant to Article 61(7)(a) and (b) of the Rome Statute on the
Charges of the Prosecutor Against Jean-Pierre Bemba Gombo, No.:

ICC:01/05:01/08, Date: 15 June 2009, Para. 417.
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() Prosecutor v. Aleksovski, op.cit, Para. 78.

For more details about this Subject: Kai Ambos, Superior Responsibility,

The Rome Statute Of The International Criminal Court, op. cit, p.834, 858.

Jas e Lgie 833 clgy cplan ) Llcadl) e aal) 3 A gunall o3¢y deSaall cdaf 3 ()
s S

Prosecutor v. Clement Kayishema and Obed Ruzindana, op.cit, Para.213.

Prosecutor v. Musema, op.cit, Para.132.

) Prosecutor v. Akayesu, op.cit, Para.491.

) Prosecutor v. Akayesu, Ibid, Para.691.
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2003, p.264.
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See: Andreas Zimmermann, Superior Orders, The Rome Statute Of The

International Criminal Court, op. cit, p. 964— 965.
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International Criminal Court, op. cit, p.966.
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Andreas Zimmermann, Superior Orders, The Rome Statute Of The
International Criminal Court, op. cit, p. 961.
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International Criminal Court, op. cit, p.962.

) Andreas Zimmermann, Ibid, p. 963.
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See: Prosecutor v. Tadic, Decision of the Defense Motion on Jurisdiction,
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(1) Schabas, William A., Genocide In International Law, op.cit, p.260.

Tom Stenson, Inchoate Crimes And Criminal Responsibility Under

International Law,lbid.

Taylor R. Dalton, Counterfeit Conspiracy: The Misapplication of Conspiracy

as a Substantive Crime in International Law,lbid.
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) Albin Eser, Individual Criminal Responsibility, The Rome Statute Of The

International Criminal Court, op.cit, p.802.

Taylor R. Dalton, Counterfeit Conspiracy: The Misapplication of Conspiracy

as a Substantive Crime in International Law, Ibid.

Rajiv K. punja, Memorandum for The Office of The Prosecutor Of The

ICTR, Issue : What Is The Distinction Between “Joint Criminal Enterprise”

As Defined By The ICTY Case Law And Conspiracy in Common Law

Jurisdictions, bid.
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Jurisdictions, Ibid.
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'"The mens rea element of the crimes requires that each member of the
conspiracy must have knowledge of the facts making up the crime the
group intends to commit and the intent to carry out the plan" See Taylor R.

Dalton, Counterfeit Conspiracy: The Misapplication of Conspiracy as a

Substantive Crime in International Law,lbid.
Antonio Cassese, International Criminal Law, op.cit, P.196.

@) Rajiv K. punja, Memorandum for The Office of The Prosecutor Of The
ICTR, Issue : What Is The Distinction Between “Joint Criminal Enterprise”
As Defined By The ICTY Case Law And Conspiracy in Common Law

Jurisdictions, bid.
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() Albin Eser,Individual Criminal Responsibility, The Rome Statute Of The
International Criminal Court, op.cit, P.803.
@ See Taylor R. Dalton, Counterfeit Conspiracy: The Misapplication of

Conspiracy as a Substantive Crime in International Law, Ibid.

T Ga (Gl gae (alall kil Jouals Jaadl) £ Slial) ol cas)y e Lozl (0
LAY —90a (Gl gae Agall Gl e dxdlgl Sl (il deas Lo



249

(A llaal)
dac Luwall

O3 (ot capall QIS daal) Laaliall Jilug gaa) Bacluall 223
asede b Led Caaing (Jelill lalaaly Jilugll oda muagl eli

.UJJJ\ eSB.A\ d.ﬁb.a ‘_,’A L@.Aﬁ);ﬂ} 61.%‘)}.».4} 6’53‘:1*&4]‘

Jo¥) g
5.5 Ll 3 ge

A0lSa) e Olug e Lusall Caypat PR e asgdall 138 & Gt
tdapall QS Y A8y Jleel Lol

530 Lual) iy 2 1Y

silels (Pl ey eV e saladl @l (sl siad sac )

.(’)"‘_A&‘_ Ljd Yj ‘;I.Ci L“fl)" ;LCJS\ L;J 6@3}\.&}

VY o Gl e el ol ¢ pslaia o) cpal) Jlea 2 ksl ()



250

Jeld) ) aiysan il Ul gall apa i el ol ae Lol L

Jae JS paclusal) 3Ty csal) 138 o Ly diagyn oSy ) LY
aaging 28 Lo ad JIN5 ol diapa iK1 e Alad) ot ) JleeY) (g
28 Jo cadhyall Al ac buall Jiluy CaBA) Hudy Lo gag chlite (4w

s an gl Lapall dpuilly g5ty Jilussl) o3 207

dag Al oy dapall QS5 eyl Dle) Ll sac Luall oy WS
Seld) o Caplaill bjidy ¥ 3 cae bl dagyad) Jeli o ol e 3l
e das gl (Ao Lagin Juai) ol e (e Lagins o SN seLusally
O 2o Lusal) 4 ety Loy Lalle Jeldll ey of Ll da iy Vs cosasl)
Y a2 L dilals (e Ll (s @lity alel) il of iS5 3) chae Lase
Dl z e 3 2o luall alall 25a gl 3y sac L) i
A sal) daSaal) 4ty La s cAygina 5 doale sac Ll ()53 2,
Ly ¥l ) elil Laie (Furundzija ducd 8 35l Widlae o)

gsinall acal) dyae aaial) a8 K3 cdgale (55%5 of Bac Lusally

A Gl e sl Ailial) AeSadl) gilan asm 2 ) e 2kl ()
Aala) dylaill ¢ SLall gl o silall clygll) Slall  dsall opgilal) ¢ J3Lal &) e 5%
VY G Y Y iyl dmalall Gile sadadl) Sl o(dagall
Y a (Gl gae o(plal) ansill) Cilygiall 05l 55 ¢ asedl) ) ne e oz lal ()
AYTGa (@il pae clgiall gl dalal) e lgal) =0l (gaga Cagy)ll e o
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251

Lo 13) B Lusal) 2Ll 6 Aoyl = puse 3 2a il Spme o LS ¢ apmniill
Cld dpaddl sruall joamalls e lall i 1 aalgil 13 (18
s5ls () (5% Laa (oudilly (goinall aondill 35 8 Aoyl & puse (B 3500

) Sl 138 A 5LIY) aads 63 lsalls Bac Ll (e A iall A gandll
g LiaY) e Aijie Algpane Ll o 5udi ¥ o s Al gpanal) 03
Adsall dplial) AaSadll & Y1 dall d8)e diaiagl Lo sas oJad o
aiall Hlaa) 3"z Ul ulll Gl ciye s Mpambara dpad 8 il )l
O 0% Ll 5sdad Und a8 (35S0 dhapal) yae o Duala (%

o Sy oany g ) e iy Y Ailal) A sy Ll 8 b

o oSt 5 a8y Migpal) mye 8 jsumall Hlay ()pial g LY

Adpall AaSaall g by Al Lladll e dae 8 3ac Luall alsll o sl

Alail) 34T L Dy )l At sl) dsliad) dakaally (DG LidLue

GO Jad 3ac Luall alsl) o seiall 13gs Adsal) A5lal) daSaall ulus!

(3) (¥) 2 b il Al Al Ay oal i pihall Ais2e 52 guse

() Prosecutor v. Furundzija, op.cit, paras.199, 232.

@ Prosecutor v. Mpambara, op.cit, Para.22.

) Prosecutor v. Aleksovski, op.cit, para. 60.

Prosecutor v. "Tihomir Blaskic' op.cit, para. 245.

ICTY Appeals Chamber, Prosecutor v. "Tihomir Blaskic', op.cit, Para.46.
Prosecutor v. Kunarac et al., Case Nos. IT-96-23-T and IT-96-23/1-T,
Judgment, Trial Chamber, 22 Feb. 2001, para. 391.

) Prosecutor v. Akayesu, op.cit, para.693.
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) Prosecutor v. "Tihomir Blaskic', op.cit, para.286.
ICTY Appeals Chamber, Prosecutor v. Tihomir Blaskic, op.cit, para.46.

Prosecutor v. Tadic, op.cit, para.686.
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'"The Chamber finds that, in order to hold an accused criminally responsible
for an omission as a principal perpetrator, the following elements must be
established: (a) the accused must have had a duty to act mandated by a
rule of criminal law; (b) the accused must have had the ability to act; (c)
the accused failed to act intending the criminally sanctioned consequences
or with awareness and consent that the consequences would occur; and (d)
the failure to act resulted in the commission of the crime'. See: Prosecutor
v Andre Ntagerura, Emmanuel Bagambiki, Samuel Imanishimwe, Case No.
ICTR-99-46-T, 25 February 2004, Para. 659.
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() Kai Ambos, Individual criminal responsibility (article 25),Ibid.

@ John Laughland, Conspiracy, joint criminal enterprise and command

responsibility in international criminal law,Ibid.

Schabas, William A., Genocide In International Law, op.cit, P.290.
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Prosecutor v. Charles Ghankay Taylor,lbid.
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'"The international criminal law paradigm of individual responsibility has
widened its scope and has increasingly attempted to address the collective
nature of international crimes"' See: Andre Nollkaemper, Systemic Effects of

International Responsibility for International Crimes, available at:
www.digitalcommons.law.scu.edu/cgi/viewcontent.cgi?

BV1CTY Appeals Chamber, Prosecutor v. Tadic, op.cit, para.191.
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'"The Secretary—General believes that all persons who participate in the

planning, preparation or execution of serious violations of international

humanitarian law in the former Yugoslavia are individually responsible for

such violations'. See: Report of the Secretary—General Pursuant to

Paragraph 2 of Security Council Resolution 808 (1993), U.N. Doc.

S/25704, 3 May 1993, para. 53.

ICTY Appeals Chamber, Prosecutor v. Tadic ,op.cit, para.190.
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() See: Albin Eser, Individual Criminal Responsibility, The Rome Statute Of
The International Criminal Court, op.cit, P.784- 788.

raaall 13 8 i Laas )
"This extension of liability is also justified on the premise that the crimes
envisaged in the statute are such serious violations of international law that
liability should not be limited to those that carry out the act us reus for the
enumerated crimes but other offenders as well' See: Rajiv K. punja,
Memorandum for The Office of The Prosecutor Of The ICTR, Issue : What
Is The Distinction Between “Joint Criminal Enterprise” As Defined By The

ICTY Case Law And Conspiracy in Common Law Jurisdictions,lbid.



299

Jo¥) g Al

QL) B Ot lacall 381 Adggunal (AN (ulad)
Adgal) ahal)

Lee 28V Al gyane ) adgall culy)yally chlalay) e dae <L
leie S Aalpn aila (e 4y (set by
Lplayy) JlecY1 A8WY) o8 Ciapms alayy) Jlac padl Cayin Zlis) ~
Al QLY Al Al wad o gt gl QIS Alglan Cian S
.(‘)(;,b#\
t Bl o e leia S Glagyls dabeial) GaY) Culae cillE —

O (0) [¥/ skl & il Al Yoy Llad /ATVY/ A
(\gialaa s sasiall ae¥) abel aa ()l ailisylan s 4ndludy b)Y Jlec
leale (apailly Led Tapdadilly ciglasy) Jlae ) dasas cole oo oLl O

Ngialuas sasiall s (bl go Laadf il

S apad o () Jsal) paas sen dlly Yovo Glad 1Y E/ )l
Dl ¥ JleW) e (apail o slal

SVARY' el CGlagy) Jleel gl Cagia 28081 (g Y/ 30kl sl ()
S/RES/1373 (2001) a8 4afis Y TVY a1 (daa i ¢yl ()
S/RES/1624 (2005) i, 4afis V1Y ¢ (¥} (ulaa )iz kil )



300

) s pilall anjid 8 ST A Y AY Llal [VUE/ ) V) (ulaa ) -
alal Caa BN Lapua LSIgn) 5Ky il ala i) 48K
ad_hu_cL_a.a;.ﬁ:u)jjj_um c\_é_ils.vl.t U}J“‘b uzm_“ j c/\ﬁiﬁ/

LOesigny)

Aol dia il Jleel Caopm il /Y90A/ Sladd) oY Cana dlal —
Lo a5 ) Al Jlee] 3 Laalosall Al all dim il Jud (e cpiicld
Jand il GlEslh ol o aaluall GlS 1Y) cdsbiail 3kl ) il
o st JS AEEY) oia o LS cdiliaji sl o dnaud) oda
bl dapall g ol 5ly Jia cdiajill daps QLY (see Jigud

(el 038 e 5ol a0 i
el Aadl) Al 1 dgasall Ao gyl e Jlacl) aad 4l —
e« ailS 8ysua b I o Gyl Jleel 48NV o2 Caepn Cua

LBV L sl whall saa) iy

S/RES/748 (1992) a8, 4sfis YEA Ga¥) adaa i tlaf i

S/RES/764 (1992) &by 4afis V1£ (Y] Galaa i il ()

SVAOA el ladl e Caia 38l (e (z) (<) /)0 )/ sald) et ()

Al 1m dgasa) Ao gyidll ye Jlae¥) pad A8l cra (<) (1) (Y) /7 salall el O)
SYAAAT alad dpandl A0



301

sl Ao BN s Ciay G AINN A sal) A0l cldlil -
Gl g lpas < Lgad 33)lsd) ailyall gaa) QL) 8 (et 6f e i)
ol Alaye 8 5 Al gyl

ol im gnpall pilal) dlany gady pial saniall oY) A8l -
b ) Jleel o cadlan il "V AV alad Adn dleay (pidiall
o sl i il piha gias @RIYY Al oS U g sl il

i laall alls o @iy 13 e 3l dlal) o all Gias

Alall g aie 199 ale Ayl Ay Gl 2 ailyall A0 -
e s daliiie B)say L)) §sda @lSleml Glsie Cuad dplusl 2
@ Sl el o Sy e JS et e cal i cads Bl
Gl Ao ol Aaliiig 8ygams (ludy) 3sial 400 CASLEEY) (e lgl
S @) el Gala 3y g liadls ccydailly caaal) JuI 1 oay olan
o e laa) Qb slghcea¥ls Al oda e oY1 o 5yl of duagual)

S OIS ala) A Sy S QLS el S A ST A

.(Y)"...'B}k: ?@Js.\

dam dgngal) Sy all Al aas aiad saaid) o) A e (V) /Y/ 52kl el ()

SYAVE el A Aleny Gueidiall Gl
@ Draft Code of Crimes Against the Peace and Security of Mankind,
(1991) art.3.



302

salall & sl lly 1997 alad Ayl Ay (el 2 aihal) A5aa =
AV/ 33l 8 Lgle ageaid) aihall e Yygue oS il of 4t
ailall sl e bl gl el 853l aala 13 /Y )90V A

) Jailly i 13)

Alay) am Llyal) Ciypet vie Aealuall Ligad) 038 Cropa LS

b aliite JS5 40l die 400N JLadY) e Jad IS Ll laysa aas
dakiie (5 (e o ilasSal) gan) e dingi o Gty ) ady Bl e
26 e Cela Dgadl oda Gl G Lae Gy e, iclen
b et ayypatill gy Al 1gam Ledl bl Lol W) easld 199 450
clelaal) 5 clabidl e gl 5 lasSall s3a) e 4l 5 Gl
Y Ciyaaity 358 Aailsy Siyall el Led il sl sledind ps

Oaielan Sl dias€a 000 405 pant ) ass ()5 e
R 5oLl i a3 Lede Cliadly e el 3aUY) ey pia’ Adlis) -

'5.31_1‘;)_“ :\_AJ_Q);‘ (uj_‘d\ ‘S_A“)A\g\ AM g u,u_A; 4_.I§L§.'N\ WY (e

Pty cdaclaal)

s piall Guiall 3l ()

() Draft Code of Crimes Against the Peace and Security of Mankind,

(1996), art. 2(3) (e)-

D) LagindlSa (55 e laal) 3Ly Alud) 2 wihall (il 3peaia (siea a2 ksl ()
0 Ga ele s gall Ayl



303

cosiall 3ol Aapa ) e T ) (Y

Lol 50l dapa Q) e ilally Ll gl (T

u.u;j\ '&.JL}J Z\.Q.t_.); «_1\5.1)\ ‘E &})ﬂ\ (i

L.EJ-‘LM u.n.\;j\ a.JL\;\ :\.u_.); &_1153)\ é aﬂbﬁu‘}“ (0

Lagyn ISy b Cpealisdl) S Adlas fasdd ) bl salall J<a,s
s s Dl Lalal sl g (et DA (e Lueleadl 504y
o Lt dia dpal) JVoall oy gilal) e Teda chmpal salall o34 o Y
AUsilly (AaLal) Wil se o A gl Lsliall eladll ) pUsil) 18

8 L 239 ane e azyl e (sl 4 g0 dsliall Aeaall b))

L2000l Aalal) deSad) sl

Ve a ) gasall (Jila dpaie (gha ozl ()

AL L g o) 0ol A sliad) AaSaall ) SUsill e /) 58 [/ salall 2yl ()
il ) 4050l Aliall AeSaall L) Uil cpa /¥ 553 /Y] salall 2yl )

ranall 38 3 U Leay )

'Many of the provision in the Genocide Convention have become a part of
customary law, and it is possible that article 3 cited above has become a
part of customary law since it has been adopted in the statutes establishing
the International Criminal Tribunal for the former Yugoslavia (ICTY) and the
ICTR, although it was not adopted in the International Criminal Court (ICC)'

See Taylor R. Dalton, Counterfeit Conspiracy: The Misapplication of

Conspiracy as a Substantive Crime in International Law,Ibid.
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Rajiv K. punja, Memorandum for The Office of The Prosecutor Of The
ICTR, Issue : What Is The Distinction Between “Joint Criminal Enterprise”
As Defined By The ICTY Case Law And Conspiracy in Common Law
Jurisdictions? Ibid.
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'States can be involved in the commission of international crimes, and thus
responsible for their occurrence in several ways. The two ways that are
most directly relevant to systemic nature of international crimes are, first,
the commission of crimes itself, and second, the use of non:state actors to
commit international crimes and/or the failure to prevent such international
crimes'. Andre Nollkaemper, Systemic Effects of International Responsibility

for International Crimes, Ibid.



307

Gl e amliall gl oled A5Laal ) elglS)) b sac bl ol cleile

I0le ) o3n Jie DISE) sai dgase Lepal)l Jals alais

alall (B (sl sl dsad a3 "Lgilalgs Joad) (58" g5 050 —
e sanaill e g lia¥) aaly Ags JL sl g p8al 138 e Aad))l)
taly clgaall] o aghs il (f aiad oy ] Asa ) Al cua
S dsad) laad AV Ly Al OtV LCopall ol e iyl
Leigalse (& dapadl oSyl Al Adgall olad Ll ghase (0050 cleia laly
sl (e Jdall oyslall daad Cipe a8y apal) CilgEl 8 daalise giday
s (Jsal) Adgpane (8 g e (pa AN Balall e [T B 5S4l
Capaa L5l (538 iy A5l e Dol Slad Ll ey’ 1 Jle caas
Bodll A o (pad al) Gty o i 1) -1 paladY) e Bagd ol i

Sl da bl gl 8 Jamy OIS (alaiY) (e

Gy siha ore doiaally ddlial) Alal) Adgyaal) gaan Sujal) e Gyldaa iyl (O
LA0-Y a ¢(ilas e ¢ sl

cla ) AndlSal Ay jall AEEY) (g (V) B8 /¥ 2L

A/Res/40/61 (1985) ad, 4afis 1) o) dalall Lgaall )8

.A/Res/42/159 (1987) &, 4afis) 04 &) dalall Lumaall )

A/Res/25/2625 (1970) A, 4afis¥ 10 o8y dalall Lumaall )

S/RES/748 (1992) A, 4afiy VEA ady () Gulas )

S/RES/1373 (2001) a8, dafis YFVY ad) ) (ulas )8



308

(PGl Gl

T GlSh) b aalual) Adgsue aldl Lugilal) ISy
EPY
& palual Adgpen aldl LU GGG Gl b Suall s
o medlisall S A gpan Bl A Sl SISOV Halsn A ISS))
o Aabud) Joall Dlgpue Hlal Al GV Ads A QIS
b Lo Slaie dlingin Lo st Alsn dapa IS5

¥ atlaall
QS A et lsall 38 Al gpa aLAT A 53EN o\S )
Adga day
Giad s daps OIS b cpelad) 21 Adgpea Sl oL

daabudl old) S acary chaabudd) 3] (sginally salad) Sl

() ag A jualic dyasal

Aadlual) jsua gl Jilug gaaly Jiaiyg ablual) Bl —

gl ol Lgud aalis () Ay o) oBigy Jhaly dajadl Al -
R e g

VY a (Gl e o(plal) aniill) Clygiall (508 25 el A ne e Lol ()



309

iy Bl 138 o dyand) d8ad) -

A A Cpadluall o daagi A AN Aagl) sed gsinadl (S L

Aagll Ay e dealuall galall S50 GBlaty Lad L)y st
Aan Lisall Jilag Candl 138 (e Js¥1 Ll 8 Liaye 28 LS cigapal)
Y cioad) dealod) 8 Gud) A8 A o LS (Juaia 5o o
A Y ol oS Al b lgie calias

Al ypane oLl A ldl) LY 8 L Lad i a6 L e S ligg
Folll el DA e Agdn Rapa QIS et lusal) )81
o LSy byl o dealisall Jas dapal) LS5 :J Y1 g 5l
J8Y
b Opad sl (s pand ) Aygieall S A Akl : LA gyl
gl

¥ gl
o sy A gl gl daalual) Jas day ol s
JEYY
coapai— Apa cilS G abli L) asladl dssee bl oL

cdaaliall Jaa aau_')aj\ -y aliaial) :sz);j\ Ala iy _)AE ¢3ac Luwa



310

dgpaaall ity Y o) o Il () e LS5 8 pgndll
idgiae bl 0 Y AT s e g oyl s V) Aaps ol o Al
iy s s Jadl) 138 Y (sl e pmy Jrdy alali Q) (e et Lusal
—atie] Losad o= Wojudy Leosas ddegpdal)l pe ddall allis e
o QUSH Gy leapky AN dpglal) Ll e daaly dla) aaiyg
Sl e gl ASAY Aol Adliall ASadll Blie alal Cu
O ) daalisall

Ol g g pill Al ASAY) b L i 2385 La e 2l
Lol Al plimy adiad Calgll bl G ojlicly ¢ Sladl sl
gl 2 dapall e Al Jsandl 1 Al JES & cAaaliall e
Gaalid) il el daall o e

:Aliad) Agal) ¢ 3N b g i) 1Yl
fsdl) wrall o dagjaly oy i) cig -

QLS amlia 4 Caagy ) bl ale gai e gyl auaiy
idaall 3 s aola dule Jaan dagm a@ o Ll V) clime dapa

Mgy 50 889)

() Albin Eser, Individual Criminal Responsibility, The Rome Statute Of The
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" The Rome Statute correctly follows this view; yet, it does not limit attempt
to certain crimes — as proposed by the ILC — but refers to "such a crime",
i.e., to any crime within the jurisdiction of the Court (articles 5— 8). This is

convincing since the Statute only includes the core crimes which are all
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equally serious so that it would not be justified to admit attempt liability only

for some, but not for others' See:. Kai Ambos, Individual criminal
responsibility (article 25), Ibid.

(1) Sadat, Leila Nadya, The ICC and The Transformation of International

Law, op.cit, p.199.
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() Kai Ambos, Individual criminal responsibility (article 25), Ibid.
For more details about justifications of abandonment see: Schabas William
A., Genocide In International Law, op.cit, p.284.
Albin Eser, Individual Criminal Responsibility, The Rome Statute Of The
International Criminal Court, op. cit, p. 814— 815.
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the International Law Commission on the work of its 48th session, op.cit,
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ICTY Appeals Chamber, Prosecutor v. Tadic, op.cit, para.229. .

Prosecutor v. Delalic et al., op.cit, paras. 326, 328.

Prosecutor v. Furundzija, op.cit, para. 236.

Prosecutor v. Blaskic, op.cit, para. 49.

Prosecutor v. Akayesu, op.cit, para.476.
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ICTY Appeals Chamber, Prosecutor v. Kordic and Cerkez, Case No. IT-

95-14/2-A, Date: 17 December 2004, para.30.



338

Lala o Jlany) aaill 5)S6 dale s0li€ 32Y) iy Lo say () ilall
S Slallh al) G panaty IR 8 QS Al daall o
Capasi Y i) of o) lgalnd ol Lgtae lusay 5l ATsall (g pandiiy dayad)
il diadll 8 Jlal) oa LS dpepall Aol Gaias ) il (S
sas ) aa¥) ol s — ol 1ag g L aaill daialsl) 5)5ualls
o —adie] Le gas e iy sl ghils e ol ik ¥ L
Sl L ALl dailly (e L) Lans A silal) AV AN, (pdlise (e sqie
) 5S84l ABe Y sl 1A laad ¢ sl e (et dagsall
Aty dapall QY el @l (<8 Laly caadll 138 g5 5 Sl
Cipati ¥ L) (e lanats dapal) QS s GasabY) ol sl
Lo 13) 4081 Aalill (pe (583 e o8 58 cAaiil (3uiadl jdlae IS
o Gl ae aaily catedl Aag Caat dagll el ol aad) alad) il
oo il (may o Syl aaill il Lis Joll (< Yy cJadl) 12a
aidlly Jllall aadll G Sl Jlme Gl dapall QLSHY Gl
Gelll (udy cdede e dpapnd) il (335 (e (R G2 8 JliaY)

el e

(il gae il ol gl 8 el cgmge ol ae deas 3zl ()
i a

VA= (Gl g o (A Allat )y) gl dapall case mlla ity Gt 2

o Aol Q) e Al A gssall ALSal (a1 Gl sene gl Lo 1yt )
NOY =10Y La e Bilu aage cdgihagl) ey il



339

Al (e Al Ailiall AaSaall ) aUail) (i gl dpilly L]
Cand gy Al el alaill e /Y0 / Balal) dde Ciye a8 AL
r gl e O gginall (S0 olsie
QLS e Uil panall Jly ¥ el je e aiy ol L)
Aagall oda (o liall e € Vs AaSaall aliaial b JA dagpa

lally amdll 15 ae Al GOV i 13 Y)
Ladic Gaddll ol aadll jilgh salall sda Ll 2y —Y

bl 138 ISl Al sl (3laty Lo ¢ gl aa sy (1

o cdagll el b il Aagilly Glay Led cgaddl 1 aaly (o
a3 galal) sl HUa) 8 Cuaati Wil @l

a4l iS)AA saddll & o Talall Ladl | ey 3alall 538 oaley -¥
S Ml el iy caadU galal) ) b il st ) cag )k
.&M ’1}_}3 l!elc QQ"

axi S Al /Y / salall e Al sysall U sl (e (g

sl o3 o () AL S DA (g5 1S gl o) Il sl T

i Cayal Lo sl A el L aSad) Jlal Ay aall ALl gy tall (S50 Jya aaly )
ol Al culaiadl asdll 35al ¢ I Angdall (Adgal) A liall daSall ¢ gslasall
.i' _T/\ua ce“n n'{

YA Ga il gage o sl lial oLl oLl Coall diha cdgene din dema 2 ()



340

b ) Jeldl) aady Lavie diagilly Blay Lad sl 5 ) el
sl elaadl galadl Hlusad) U] 8 Cuaain Ll elhay o Al ol
g o) dagll Ghaa) Jeldl) 4 apad) aadll )5 5l oda ki)
Slall By Gaatu A pal) sl L —J8Y) e—dllay) e s
58 o Al laaY) aaill 3,8 ae gty Y Le sty ilaaSl galal)
O3 b dagll adg oy o aladl dpadilly Ladl) Alall 35lal) 3 all
Loyt o) il o3 o — (g ykas Agas e G Lo i Y cdlld (ga (il
ala La oY Al Lgd asal) Adlad) oda 8 (gginy 3 cAagll 53y adald ISy
o Gl aey axlyy calad QISHY Ao Alase ¥ adin Ll JalS 0 e

cJadll 13

bl (e Afliall Ayl AL8 Gajlas Ll (e Lea 2ali Vs

Aabua o)) b (e aSall e s ¢ JlaaV) aadl) 3,88 e 5Ly 4l)
~ L pad Ll gl Allle dabia) 3y5dad (e 4nl) 0 Ly ihadl o2a
s i e ¥5a Al gna ol ol JSig i = ot ) sl <0 o )su
S Uad e 2Ly Sl Jla (A (S o cpeasd bl 2l Gile
hall el 5 Y ol o Wlaadl seld s o 3 WA J8 e Jlaa)
e Adgmnall s3a Sl a3 Y Ll ad) 5L3Y) 2y Le oS el 50
o) 1aa e /7 ) ald) (e Al syl s Jldal) acaill 5,
238 Ler oy ) (A lal) ) —(grbs Aeny e ladlind Sa U



341

dsd Ol () plall oda 5 3) Ay ye o paby ol W' oag ol
Jis A O il sl s gyal el e dliall 4 gl 5,88
O ol dlse in ) cdaSall b1 alaill e oAl alse Gl Caad
salall 4yl L) i) e deSadl aled Gudaill Caalsll @538 Cana
Le s e s)laall o2 (e o) 6 (sl 134 e /Y
@AY jsally salall oda oy Lisy a8 i yiie mylas 6] 4dly) —adie

Aol gilal 6 AV jaliad) e lgde (asaid) ¢ gsiaa) (S50

20 hylaall o3 o (e Gmmad) ol Le () Blend) a8 yuisg

e Gl et w81 Aol alel Ayl gl pLal Uadll 5)S8 J5d (1<)
Allatll e Dl ail) ~ 1l dalal) /1YY / salal Lag Ll Jaas
ALl s (of ol 1] Uida aai Do sl gl 8 Ll ¢ b))
YV olas cela 28 5,Lad) 28 o alanal (55 13¢5 (sl e 4 gpudll

() Gerhard Werle« Florian Jessberger, ‘Unless Otherwise Provided’: Article
30 of the ICC Statute and the Mental Element of Crimes under International
Criminal Law, Journal of International Criminal Justice, Volume 3, Issue 1,
1 March 2005, P.35-55.

TPV Ga Bl mage o Jsall Sl sl (ghanlS gkl
sl Al ASadl wl) AUl 3 pind) (S50 e Baihal) agh dana Lz il ()
Al (YL AL Ayl 4p00lSH e 3palall 4naY) iyl dlas b jsdiie sl Cany

ErApa (Yero gl cglae cabll daall (Al
239 0 e alal) amall (Bl agd deme 2zl ()



342

san bypal JSliall aiaill e V) ey ol ol aUails cad )5
dbas Lf L say AaSadl palaiadl b Jaxs Al 2ihall ggieall (SHl
Al Ll aa b gsinall (ML oLl 53 Apand Jsa D) 1aa el
LY daan bee ¢ Slaadh aaill ag «(SH) gl 3aals 3y 50 (som (anall

) bl aaily Lgipens U T
ol Ol 3 1ay Lad sl bl ) o (e a2yl e

Lo g o= Qlsaall cuils 4l V) Uadll 5)<8 e Aol alal 30 gudl)
Y] salall (Y caSadl) aUas Jaaas coa el ()] Laaie —adie

Gkl Caaly sl (gyal jalias ) Sl deSadll w3l dall,
o Al gpanal) aind 451d Aol Al ) LS o Lgalal dumg yeal) Lliall 8
saldl) Al gpne 8 Jlall ga LS (Jlaals Ladll 5,S8 ) V) (e,
sai ol W' O Dl s (el 13 gy e Jleel o oLyl

Al e Y Iy ays a8 Celly e e

1ALl Aaalucall (g ginall (Sl 1Ll

il 1Y) Lsra ol i Y dapall geimad) (Sl jalic a3

A3 ga Alall sda b goind)l (I canly (add dagall (il sally

Ol gai ) gsall Gty spalic Gluls cdapall (5l adly (oAl
AilSHl aasy (62

.Yas —Yqoua ‘é.ll.u CA)A\ ¢dgana Lf“; dasa A ‘)J:u\ ")



343

a5 Ol eyl Ay lsals 1gald 03l slial) aaa3 Jla b Ll

ol Ol IS Al sl e A gaeall e hadl) ) liall sl

Aad) Aabl) g deabiaall (gsinall (I O Lk 135 ccilygmaall

simall GO Bans Loy G lly copaalinall On gand Gl Ayginall

atlie U o) gaaall je Uadll o Jladl acadl)  jalic (8 dapall
r Al il e o

:CaleaY) (i luall adad die  Sliad) gl

& A8l Le gl Al Akl AeSadll Al sylall Ll

ALl aalidll sl 03l Canlgll gsinall (S5 ) Milomir Stakic duzai
adl 30l oda Xl Y celifie alia) gopie b Aaabluall (e Al g
Alia ol s sas o5 oo pabusall Copeay O Al gpunal) 028 oLl Jajili
Ay O 4 el Gl A cale Cllae dolu gl aS Jlaial
4z oLl ) JSsal) Lalzall b alall aysn ol 4ShaY A8laa) pealinal

O paaloall sl Cangl i 6 o] JSEy agusse

13 4y i ) Gageadd) 13 8 Aaladl aclsill e amasty Lo sag

alall agpain; daaluall amd oli dapall 8 Gola) Gsealuall aaed
Laalall Loy as8 ) claled) LY agie JS ol Capeaty of camy 3313Ys
Glale ) Gty o Gty sl JS sl 32yl alall of (o cAla)

e leg cdan et lsall bl of alalial 5y Lgie S Lo e las dagpall

() Prosecutor v. Milomir Stakic, op. cit, para.442.



344

Oralidl 233 die Jlall sl jualie s ol gl el
85t Oy 4yshad g alad daley alay o Cpnty palise JS o b ulaY)
ooy O omy GIY 1) ALYy clae Legd] )] 455 5palall dias
5] Aagill aBsh ofs Aapal) (b ane geaalud) leSiy AU YL
ALl U anahl 4t oy cJladl) oda e Ualimio aled e cijm il
2 glel dagll g oAl ool Jladl Y aila) f ala

aaill jualic Jila Luopall dealuall alal a3l 4l 206 Les il
Dilshy ol 13 dind dlay)) agin ey lae cdapall (& Cpaaluddl o Jlall
e doalal) laysn il cdilind)l daalusall (gsinall oSN iml el
ity alledl e Adgpadl gla JS Pl ) s Lee Y
RSP

:Omlal) Cpaalunal) aai aie gaeal) e Uadl) -

(gl Jail) Ssy)l ) aladl 30 eladl gaeadl e Uadlly aiady

asiry «Jadll 13a o Al dagill GiaS sal) 4l s ol g o)
Loy G ially ddasl) Gl ddpa e Sl Pla) e Uaal)
SUICOV PG IREVER PP i I BN UIPEN R PP N PR PO i

s Jsma Ol Lexdsin o dnaly (peg aiellind b OIS 4l s b clgains

—00 T el gage ¢(plall auadll) Cilgiall ()l 25 ¢ asedll ) de e Lozl ()
N-T2%

TN YT E G Gl e cclysiall 5l 8 Aalal) toalaall cJualdl) dema 3z ylas) ()



345

Clialys PRY) 1l Gupeaie e Uadl) oy o L o 2l s
dagilly (Slall 3ah) G day dpeds ABle ilg )5 pdag « yaally ddanall
agia 2als JS G Tpdeal) e Aagyal) b (genlusall 23x5 136 sl
I8 o) ey sl galdd) e Uadll jualic ) Capati o Gl
Jladl Zaaley abey o) Cpay LS aijshady alad Labay play o) Gy palise
A Y dilaly dasen L) 40 4aB oy cliyshas dne Cpeslud)
oda o iy A dafill a8 dsly ey aselainl & 06 of c
o iely leadsi B 06 gl dlgisna (s Aslally Leesana b Jad)

(N gan (0 Aglall Gl e Lalgal

dail) Laalsall g ginall oy, (BIG

53 guaie dasluall oo apall 3580 Laii (gginad) (81 By alidS

Pk Lad Juadilly 4njdin a5 Bagaia e ?i
tbagualall aflall B gginall (S0 -

AN Ll DA e oS0 138 Eiasing

(Gilas rage el Cilagy il 8 4 glial) Lealosall ¢ i (mi dgana Lzl ()
AVY SV a

00V a e(las e o(plad) pnll) lgiall (518 =i ¢ asell ) 2 e o

NIV =TT o Gl e clysiall (53l 8 Aalal) (oalal) ¢ Jualll dena .

YA G el gage o sl ladl e laill ol ol Al casens ia dess .0



346

:Bagualall aladl A gsinal) U Aalad) §)guall —i

3aTy eyl aalll bysa asaldl dball 8 gyl oS sk
il N o) Jailly el aalosall Lol Alal Tags auaill 138 jualic
dcgyiall e ata i€y Jo¥1 Blas of ) Skl o e aalu)

(O lens Ll Al o3ay ¢ Y Ll adaliiy) (g

Aagyal) Caly) 8 Jadl) 13 dealie 8 Jiatig tdgalal) Lalll (ye

Jelall et A e dl) Adal) 6 Qi sdoglnal) Aaldl] (e

Y i) aa sl 2l o Al oda 2y ¢ ail aalaslly sV
) Je il Jad e Ui vaay 4805 cnd adad e Coay,
e Bl a S Aaml) Gigan a4l LS cde s dpp s alay Ay
malic aaan Al Adall sday ccpading Lual)l Jeldll Jais aled

o) bl (520 555 Canlgl) Slial) aal)

JS sl sy gl el acadll yeaidy VI oy ad Lo o 5l
oda o cign Al syibd) dagill ey Ly Al Jad) e b
Vs dapall b ane Cpanlid) Jdl ) spalic 5ia o cany i cJled!

o8 Aldan Ay Aapall Aalall Zylall) cilygiall ()6 55 ¢ o) (358 HUai Lo 2 sl ()
T =TA e il pae o(Rapal) OS]

EVE G il aage daladl Akl Jpaly daaal 1 Sladl sl cadly e o

080 =08 f ha (Bilu aaye o(pladl andll) Cligiall (i pd (oasedl) Al ae e o



347

deail) by Lialis 1318 (Lge sane 3 JladY) oda o caign ) daul)
LesSin A JadY aalie IS alay o caxs GalY)s plall (gaaic e
Oty LS e Jad) 038 g8y i Ol ¢l Aapal) (& Cpealisal) (e 0
g sann 8 Jlad) o2 o Ciiyn Cagu Al Aaill adlue S ad5h ¢
sl a3ty ¥ Aapally alell o () Ganall il Olgiias sy o
o Alsll (Slaal ALSAY iy aadlaind o8y D opaalud) il

g all Sl Tt dlall @l Cagplall S

2 5% O b VAl ) el mas cady Gaw L ) ALl
O OsAT )8 g i s dapa QIS ety aass paldl)

) T Loy Q) e anbuall dad Coail 13 Y] 38a Y daslsall
O LY il aalsddl ot Laia i) sl iy

L jite Logad Sliall auaill Jany Laa cys paally o2 gmg (panaii Laginphs
AL Jeld) Y saebuall a2iy (e (sa) duail) 1aa il Y 28 (a3

AT YAV Ga il gage clysiall 05l 3 dalal goalual) ¢ Jumlil) dens a2yl ()
VA c(ils gage Ailsll Alial) Sl cgilan gasn 2L 2 Lo
FVAGa (Gl gae ligiall 05l 5 Aalal) SaY) 2 5d e lond pnly) dpema 2 ()
) Prosecutor v. Tadic, op.cit, para. 676.
Prosecutor v. Delalic et al, op.cit, para. 328.
Prosecutor v. Akayesu, op.cit, para. 478.

Prosecutor v. Kamuhanda, op.cit, para. 600.
EVE G (Gl e dalal) Lyl Jpaly Jaad) 1 sl ol casly e Loz la ©)



348

500 Laally

sal) Ll B il anlall el il -

Fan Lsall Lgs s il 3y5aal) D2y Lo 2ol 2a Catiay

o Gl 138 3 ) (S sl
1Al ga dagja lss) S oaally o lwall Al sl salll -

s oilst s lhaall (gpimall (S dpnilly Adsal) sSLaall Cadlial

sl Uil e /Y0 5oLl e (7) (1) 558808 ¢ impaally e Ll
O il s Ll apadl sl dpagn Al A pal) A flin) LSl
3 =) il Uil e e /Y / sald) 8 Led) Ll el
S ani (yal Lo luaal) (3585 (0 A ypnall oLl 5580 o3a il i)

sl deadd clllie ilsiiygpn N zsan ol Lo sag (il

Ko La N AVY coalall CAgll dagdall ¢ Slall )l 8 dyd) cane Cagy,y oz lal ()
ey LS a8 A lial) Renlasall by (53 Aen S salel) e .
VG Gl e ALK
2 See generally about the mental element in international criminal law:
Albin Eser, Mental Elements, Mistake of Fact and Mistake of Law, The
Rome Statute Of The International Criminal Court , op. cit, p. 889—- 948.
S ol ) 8l AL LD A pal) Al Sl ) GBland) 138 3ty ()
. Mrksi¢ and Sljivancanin 4sss 3 CUEaY) 4y dalpa 41T Lo sy Sliles )l



349

Al Sl 8 aa s 4l (L adall 3yme e Aaaa 3T aaliud)
oo Lae gy3falls ac L) aseie Gum ails G 530 Y1 (Vg
cisild fya s Al ams Y Lo sms o) laall Lol a3 Ll dase
33 3) caxall 1aa o salad) acldll 8 o)l ) ssdad IS5 45) (553
O At o Axgyd ad Al sl e 2o Lusall Joatil Jlaall sy
e AT Gaye ol 5 Sl Cualidly Jlaly aakall (1S Jelall saeLuss
Glisra o i) ayall QL) ddesy Lo e cdapad) QLSS g

28 4050l gliall AeSaall slu) alail) ()€ Aald) deLuall G

ot Lusall (501 L sala ) Ailly (3lay L Aaldl) A foal) oSUaall Calls
S 4l Ly oyl ) Ll e el 8 aSladll o3a xSl 3 ¢l
Slo delal) ae L ailiypas (b alay of (sl 5l ae lisal) 30 gane oL
el Cre oayall 138 (5a8a aalusall Caagy of Jalidl ()50 cAiapa LS|

DAl sl Aalall ol ajidi ol elld e sle s Ji L (Maiaalis

PROSECUTOR V. Mile Mrk8i¢ and Veselin Sljivancanin, Case No. IT-95-
13/1-A, Judgment Appeals Chamber, Date: 5 May 2009, para.159.
() Albin Eser, Individual Criminal Responsibility, The Rome Statute Of The
International Criminal Court, op. cit, p. 801.
Kai Ambos, Individual criminal responsibility (article 25),Ibid.

TG (Gl e o aal) i) ol (el pigail 1 k) ()
) Prosecutor v. Vasilievic, Case No. IT98.32:A, Judgment, Appeals
Chamber, 25 Feb.2004, para. 102.



350

Aol dad) sl e sag candgs Tl i)y Sy JS ala]) 12e
bl e gshaiy of Say alall o <) 8 Ladic c4dliys Brima az e leaV)
peiall 0% O 5a seluall (sl 0)ilss Cagllaall Slial) aills (pae sl
a5 o sl eapall i) e il ae L of Leila e dladl o Wile

Oy e alladl se L 0h U Jlaia¥) e din e agial

Sl dapns ale o 05 o g el o e a2l e

Ay S5 Al Al Jsemn sy (f g5l e Gl 1Y) sl
e 2paal) 8 AL LD g sl A gall A gliad) Al 45T sas cLgild
05Ss O gl e ol dl ) L il il e s 3l Ll
ale Ao (5 o (Y (Lgald any sy sl Aapall ale e ac L)

Prosecutor v. Tadic, op.cit, para. 692.
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Prosecutor v. Aleksovski, op.cit, para. 235.

) Prosecutor v. Blaskic, op.cit, para.785.
Prosecutor v. Tadic, op.cit, para.45.

©) Prosecutor v. Tadic, Ibid, para.56.

() Prosecutor v. Blaskic, op.cit, para.789.
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