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AFDI
ASIL
BIT
ESCWA
FET
FTC
GAAT
ILC

ICJ
ICSID

J.T.R.L.
NAFTA
MIGA
MTBE
OECD

UNCTC
UNCTAD

UNCITRAL

PR

American Freedom Defense Initiative

American Society of International Law

Bilateral Investment treaties

Economic and Social Commission for Western Asia
Fair and Equitable Treatment

Free Trade Commission

General Agreement on Tariffs and Trade
International Law Commission

International Court of Justice

International Centre for Settlement of Investment
Disputes

Judicial Training & Research Institute

North American Free Trade Agreement

Multilateral Investment Guarantee Agency

Methyl Tert—Butyl Ether

Organization for Economic Co-operation and
Development

United Nations Centre on Transnational Corporations

United Nations Conference on Trade and Development

United Nations Commission on International Trade Law
(Arbitration Rules)


https://www.facebook.com/AFDInational
http://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&ved=0CB0QFjAA&url=http%3A%2F%2Fwww.escwa.un.org%2F&ei=OGcHVZWcD4bN7QaKlIDIAw&usg=AFQjCNH1fS57LvFDTNOS2C6y4MRspna39Q&bvm=bv.88198703,d.ZGU&cad=rja
http://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=8&sqi=2&ved=0CDMQFjAH&url=http%3A%2F%2Fen.wikipedia.org%2Fwiki%2FOrganisation_for_Economic_Co-operation_and_Development&ei=j1oHVaDSKJSR7AaszoH4Dw&usg=AFQjCNGl0oIbVmqHvbB7DVGtqsl26ywRpQ&bvm=bv.88198703,d.ZGU&cad=rja
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! Yannaca, Small, “Fair and Equitable Treatment Standard in International
Investment Law”, OECD Directorate for Fin. & Enter. Affairs, Working
Paper No. 2004/3, p.1.
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' Saluka Investments (The Netherlands) v. The Czech Republic,
UNCITRAL, Partial Award of Mar. 17, 2006. available on:

http:// www.italaw.com/documents/Saluka—PartialawardFinal.pdf.

2 'however, that such standards as laid down in Article 3 of the Treaty
would invite the Tribunal to decide the dispute in a way that resembles a
decision ex aequo et bono...... in fact have sufficient legal content to allow

the award to be decided on the basis of law'. Idid, para. 284.
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! loana, Tudor, “Fair and Equitable Treatment Standard in the International
Law of Foreign Investment” Oxford University Press, 2008, pp. 127-128.
? Christoph Schreuer, Fair and Equitable Treatment in Arbitral Practice, The
Journal Of World Investment & Trade, Vol. 6 No. 3. June 2005, P. 365.
AlaiY) AS,05 Ayl ASLaall Aalil il gl A58 (o 13 oLy Apadl) il
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* Consortium R.F.C.C. v. Kingdom of Morocco, ICSID Award No.
ARB/00/6,Award, 22 December 2003. available on:

http:// www italaw.com/cases/documents/327 pdf
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I . that the obligation fair and equitable treatment would not predetermined
content and would return to the concepts of justice and fairness heard
objectively but taking into account the factual circumstances of the
award....", Ibid, Para. 51.

2 Tudor, Op, cit, p. 129.
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! Ibid, pp. 123- 132.
2 Waste Management, Inc. v. The United Mexican States, ICSID Award No.

ARB(AF)/00/3, Award of 30 Aprii 2004. available on: http://
www.italaw.com/documents/WastMgmt2-Jurisdiction. pdf

3 'Evidently the standard is to some extent a flexible one which must be

adapted to the circumstances of each award', Ibid, Para. 99.
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! Tudor, Op, cit, p. 127.

% Concise Oxford Dictionary, 8th edition, Clarendon Press Oxford, 1990.

3 Black's law Dictionary, Published by: West; 9 edition, June 25, 2009, pp.
617- 674.
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" Fair and Equitable Treatment, Series on Issues in International Investment

Agreements, 2012, p.7. Available on:

http://unctad.org/en/Docs/unctaddiaeia2(11d5_en.pdf.

2 Aurélie Ercoli, La norme du traitement just et équitable en droit

international des investissements, 2011, Institut des Hautes Etudes

Internationales (Paris 1), p. 10.
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> .its decisions must by definition be just, and therefore in that sense

equitable...", Award North Sea Continental Shelf Awards, Judgment, ICJ
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Reports 1969, p 49, Para. 88. Available on: http://www.icj—
cij.org/docket/files/52/5561 .pdf.
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* Stephan Schill, “Fair and Equitable Treatment under Investment Treaties

as an Embodiment of the Rule of Law”, in Institute for International Law
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and Justice, New York University School of Law, International Law and
Justice Working Papers 2006, Pp. 7-8
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Tecnicas  dpad &  aSaill Aa ddaghl ald AR
Cagey Gedy Al cluSal wa Medioambientales Tecmed S.A.
Glaludl abdy & Bl 1aa 3lad <Ll i)y ekl o 40U L) 48l

L' This being a Tribunal established under the BIT, it is obliged to apply the
provisions of the BIT and interpret them in accordance with the norms of
interpretation established by the Vienna Convention on the Law of the
Treaties, which is binding on the State parties to the BIT. Article 31(1) of
the Vienna Convention requires that a treaty be “interpreted in good faith in
accordance with the ordinary meaning to be given to the terms of the treaty
in their context and in the light of its object and purpose... In their ordinary
meaning, the terms “fair” and “equitable” used in Article 3(1) of the BIT
mean “just’, “even—handed”, “unbiased”, “legitimate...", MTD Equity Sdn.
Bhd. & MTD Chile S.A. v. Chile, ICSID Award No. ARB/01/7, Award, 25
May, 2004., Paras. 112 - 113. http://www.italaw.com/documents/MTD-
Award_000.pdf
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! Tecnicas Medioambientales Tecmed S.A. v. The United Mexican States,
ICSID Award No .ARB(AF)/00/2, Award of May 29.2003. available on:
http:// www.biicl.org/files/3917_2003_tecmed_v_mexico.pdf.
2“The Arbitral Tribunal understands that the scope of the undertaking of fair
and equitable treatment under Article 4(1) of the Agreement....... taking
into account the text of Article 4(1) of the Agreement according to its
ordinary meaning (Article 31(1) of the Vienna Convention'.Ibid, Para. 155.
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! ADF Group Inc. v. United States, ICSID Award No. ARB (AF)/00/1
Award, 9 January 2003. available on:

http: //www.italaw.com/sites /default/files/case—documents/ita0009. pdf.

> ' We understand the rules of interpretation found in customary
international law to enjoin us to focus first on the actual language of the
provision being construed. The object and purpose of the parties to a treaty
in agreeing upon any particular paragraph of that treaty are to be found, in
the first instance, in the words in fact used by the parties in that paragraph’,
Ibid, Para. 147.

% Yannaca, Small, Op, cit, p. 40.
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' Sir jan, Sinclair, The Vienna Convention on the Law of Treaties,2 edition,
Manchester University Press, 1984, p.130.

* Barnali Choudhury, Evolution or Devolution? Defining Fair and Equitable
Treatment in International Investment Law,” Journal of World Investment &
Trade, Vol. 6, No 2, 2005. P. 320.

3 UNCTAD, Fair and Equitable Treatment, UNCTAD Series on issues in
International Investment Agreements, 1999, p.12. Available on:
http://unctad.org/en/Docs/psiteiitd 1 1v3.en.pdf
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! Methanex v. United States, UNCITRAL (NAFTA).Final Award, 3 August

2005. available on:
http://www.italaw.com/sites/default/files/case-documents/ita0529. pdf
> Ibid, Part Il Chapter H, Para. 11.
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! "For two principal reasons, as explained below, the Tribunal rejects
Methanex’s application for disclosure by the USA of the negotiating history
of Articles 1101, 1102, 1105 and 2101 NAFTA. First, the application was
not made in a timely manner by Methanex; and second, it was not shown
to the Tribunal’s satisfaction that recourse to supplementary means was
appropriate pursuant to Article 32 of the Vienna Convention.....", Ibid,
Para.16.
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" Mondev International Ltd. v. United States of America, ICSID Award No.
ARB(AF)/99/2 (NAFTA). Award, 11 October 2002. available on:
http: //www.italaw.com/sites /default/files/casedocuments/ita1076.pdf.

2., .Article 1105(1) did not give a NAFTA tribunal an unfettered discretion
to decide for itself, on a subjective basis, what was “fair” or “equitable” in
the circumstances of each particular award’, Ibid, Para. 119.

3 "we would respectfully agree with it that any general requirement to
accord “fair and equitable treatment” and “full protection and security” must
be disciplined by being based upon State practice and judicial or arbitral
award law or other sources of customary or general international law", ADF

Croup Award, Op, cit, Para. 184.
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Peter Muchlinski, “Multinational Enterprises and the Law, Oxford
International Law Library, 1995, p. 625.
*> Mavluda Sattorova, From Expropriation To Non-Expropriatory Standards

Of Treatment: Towards A unified Concept Of An Investment Treaty Brea,
The University of Birmingham, 2010, p. 268.
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! Mahnaz Malikc The Full Protection and Security Standard Comes of Age:
Yet another challenge for states in investment treaty arbitration, Published
by the International Institute for Sustainable Development, November 2011,
p.3.

> UNCTAD, (2012),0p, cit, p.18.
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L UNCTAD, (1999) Op, cit, p.29.
2 patrick Juillard (Ex—président du département des Etudes internationales
et européennes, Université Paris]l, Sorbonne) L'évolution des sources du

droit de l'investissement, Recueil des Cours 250, 1994, p. 28.
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1 BIT signed between Czech Republic and Korea (1998).
2 Tudor. Op, cit, p. 29 .
3 BIT signed between Argentine and Switzerland(1991).
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! Ibid, pp.21, 64.

2 "(¢) In guaranteeing an investment, the Agency shall satisfy itself as to:
(iv) the investment conditions in the host country, including the availability
of fair and equitable treatment and legal protection for the investment'.
Article 12 (efiv) of The Convention Establishing the Multilateral Investment
Guarantee Agency (MIGA)

* UNCTAD,( 1999): Opcit, p. 26.

* Ibid, p. 376.
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! "Each Contracting Party shall at all times ensure fair and equitable

treatment to investments'.
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! 'Each Contracting Party shall guarantee, within its territory, fair and
equitable treatment to the investments of the investors of the other Party
and ensure that the exercise of this recognized right is not limited in
practice".

2 UNCTAD, Bilateral Investment treaties: Trends in Investment
Rulemaking,1995-2006, P. 4. Available on:
http://unctad.org/en/docs/iteiia20065_en.pdf.

3 Tudor. Op, cit, p. 25.
* Malik, Op, cit,p.3.

YA



o8 Sl g Y of Lo dbalally Ualal) Aaleall jlaa Ao ail) —¥

rigleplly A Agal) Alalea of duiagl) dlalaal)
alaladll JL\’.A & a4dl) »la GA M\j Adalad) dlaleall )Léa.a GJ.C Ul
Oo () sl A%l oda e Jie cdglesllh V) Al laay dyidagl)
i ol oaB G (Yeo)) oy GEDas on AW Lénay) Adll
Ualea cpalaiall (i hal) NS e ouyliieY )y skl (alail el )l
o eombgll ppetiall dagiadl Gl e Sa®i J8 Y ddaiey dile

Olds Wew o A8 L) A8E e (V) V salall cuas WS
(pann Adiaiag Aale Alalee laay dlaie Cayla JS a5l o e (Yo )
O oy Al o3ay ¢ AY) slaial) Coylall (g paine LY 4nl)
Opaiinsall Chlainy sleie Gyl S lgaiey ) Gl e Agley Ji Y
Oppainnall LY Sl Ciph OS lgaiey Al @l e ol cad Gl

Jagle, ST T5al 5y eSaal Alabaall il 1) (G gl el

! "Investments of natural and legal persons of either Contracting Party
effected within the territory of the other Contracting Party, shall receive the
host Contracting Party’s full legal protection and fair treatment no less
favourable than that accorded to its own investors or to investors of any
third State, whichever is more favourable’, BIT between Bangladesh and
the Islamic Republic of Iran (2001).
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L UNCTAD (1999), Op.cit, p. 61-62.
2 Tudor, Opcit, p. 33.
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L rnvestments and returns of investors of either Contracting Party shall at
all times be accorded fair and equitable treatment and shall enjoy full
protection and security in the territory of the other Contracting Party. Each
Contracting Party shall refrain from impairing by unreasonable or
discriminatory measures the management, maintenance, use, enjoyment,
extension, sale or liquidation of such investments', BIT between Lebanon
and Hungary (2001).
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2 'The Tribunal concludes that the charges imposed by Argentina to
Claimants’ investment, though unfair and inequitable, were the result of
reasoned judgment'c LG&E v. Argentina, ICSID Award No. ARB/02/1,
Decision on Liability, 3 October 2006, Para. 162.
http://www.italaw.com/sites/default/files/case,documents/ita0460. pdf.
* UNCTAD, (2012) Op.cit, p. 31.
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' UNCTAD, (1999), Op.cit, p. 34 ,35.

2 'Either Contracting Party shall extend and ensure fair and equitable
treatment in accordance with the principles of International Law to
investments made by investors of the other Contracting Party in its territory
or in its maritime area, and ensure that the exercise of the right thus
recognized shall not be hindered by law or in practice'.

3 Malik. Op,cit, p. 5.

4 Tudor. Op,cit, p. 25.
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1 'Either Contracting Party shall extend fair and equitable treatment in
accordance with the principles of International Law to investments made by
nationals and companies of the other Contracting Party on its territory or in
its maritime area, and shall ensure that the exercise of the right thus
recognized shall not be hindered by law or in practice. In particular though
not exclusively, shall be considered as de jure or de facto impediments to
fair and equitable treatment any restriction to free movement, purchase and
sale of goods and services, as well as any other measures that have a
similar effect'.

2 UNCTAD, Bilateral Investment treaties, Op,cit, p. 31.
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L UNCTAD, (2012), Op.cit, p. 34.
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1 'Each Party shall ensure fair and equitable treatment of Investments of
Investors of the other Party under and subject to national laws and
regulations’, BIT between Caricom and Cuba (1997).
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http://www.state.gov/e/eb/rls/prsrl/2004/28923.htm.

last visited on 20/08/2014.

' UNCTAD, (2012), Opcit, p.30.

2 "]-Each Member State shall accord to covered investments of investors
of any other Member State, fair and equitable treatment and full protection
and security...".

2-For greater certainty: a. fair and equitable treatment requires each
Member State not to deny justice in any legal or administrative proceedings

in accordance with the principle of due process'.
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Y Tudor. Op, cit, p. 34.

2 Patrick Juillard, Le nouveau modele américain de traits bilatéral sur
I'encouragement de la protection réciproqués des investissements, AFDI,
2004, P. 669.
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1'that the minimum standard of treatment of fair and equitable treatment is
infringed by conduct attributable to the State and harmful to the claimant if
the conduct is arbitrary, grossly unfair, unjust or idiosyncratic, is
discriminatory and exposes the claimant to sectional or racial prejudice, or
involves a lack of due process leading to an outcome which offends judicial
propriety —as might be the award with a manifest failure of natural justice in
judicial proceedings or a complete lack of transparency and candour in an
administrative process. In applying the standard it is relevant that the
treatment is in breach of representations made by the host State which
were reasonably relied on by the claimant’, Waste Management award,
Op, cit, Para. 98.
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! 'fair and equitable treatment” is “a broad and widely—accepted standard
encompassing such fundamental standards as good faith, due process,
nondiscrimination" MTD Equity award, Op, cit, Para. 109.

2 Stephen Schill, “Fair and Equitable Treatment under Investment Treaties

as an Embodiment of the Rule of Law”, in Institute for International Law
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and Justice, New York University School of Law, International Law and
Justice Working Papers, 2006, p.19.

! Tudor, Op, cit, p. 177.

* UNCTAD, (2012) Op, cit, p. 82.
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! Saluka Investments BV award, Op, cit.
? Ibid, Para.313.

7 |bid, Para. 322.

* Ibid, Para. 326.

> Ibid, Para.335.
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gl @l Al Gy Lull) Aubudly dadipe ddeas Gl olS
DU 80358 Al g (e ala ) 4 Al Gl ) g
el i e lanzly Sl cSenl 8 diaial Aalad) dlabadl 35
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"'the Tribunal finds that the treatment accorded to Saluka’s investment by
the Czech Republic (a) was in some respects unfair and inequitable, and
(b) impaired, by certain unreasonable and discriminatory measures, the
enjoyment of such investment by Saluka, and that the Czech Republic has
therefore violated Article 3 of the Treaty', Ibid, Para. 281.

% Eureko B.V. v. Republic of Pol, UNCITRAL Arb, Partial Award (Aug. 19,
2005). available on:
http://www.italaw.com/sites/default/files/case-documents/ita0308_0.pdf.

> "The Tribunal has found that the RoP, by the conduct of organs of the
State, acted not for cause but for purely arbitrary reasons linked to the

interplay of Polish politics and nationalistic reasons of a discriminatory
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e Caser by Al A€ o POPE&TAIBOT duxd i
ipne o deae € am (gred sasid)l @Y Cady 3 NAFTA
i) ald die diaidly Al dlebed) @lgul SLD ol il
ahalia e @il paiiall ddlal)l cOlad) GAS] laill deuly dxalye
alee GlSa 8 Aaabyall Balll 05 o) el &5l S5 ¢oalll iR (e
el (S L ahal salall Jilgd) AU oy (801 23555 A1)
el Gad O s @l 050 Aslas S Aralad) 68 o el
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character.... The Tribunal has no hesitation in concluding that the "fair and
equitable’, provisions of the Treaty have clearly been violated by the
Respondent, In the Opinion of the Tribunal, in the present award, the
conduct of the Rop, could even be characterized as "outrageous', Ibid,
Paras.233 234.

' MTD Equity award, Op, cit.

*'this claim has been considered by the Tribunal as part of the fair and
equitable treatment’, Ibid, Para. 196.

? Pope & Talbot Inc. v. The Government of Canada, UNCITRAL (NAFTA),
Award on the Merits of Phase 2, 10 Aprii 2001. available on:

http: //www.italaw.com/sites /default/files/case—documents/ita0678. pdf.
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Gl i) e Jesmall el A Claddy ¢ il clily
e (Lhal) A8l JleeY) e sl aanl A Contiviad T Alliag
Alalaall Hlrs gy ligarl) Al 8 10S Capat o eiasal) (38155

S o sald) b adde (o seaid) ddiaidly Al

asi Y ) Ly Ayjnall Alalaall aie of Al Gl (e it
Abaially Aslal) Aelal) jualic o Tpaie a3 (Al Gund o e
ddaialy Al dleleadl lead Sl 3ey Ma Joinally juall patll Gl
Alen Gyl ol Aaladl daliad) cluite pe 38 OlS 1) e 0585
Laay)

..

" Ibid, Paras.172-173.

? Ibid. Para. 174.

? Ibid, Paras.177-179.

* 'The Investor contends that Canada's conduct during this verification
episode. was a denial of fair and equitable treatment in violation of Article
1105 For the following reasons, the Tribunal agrees', Ibid, Para. 171.

> Roland. Klager, Fair and Equitable Treatment in International Investment
Low, Cambridge University Press, 2011, P. 197.
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"UNCTAD, (2012), Op, cit, p. 80.
2 Klager. Op, cit, p.213.

* Tudor, Op, cit, p.157.

* Ibid, p. 214.

* UNCTAD,(2012), Op, cit, p. 80.
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dpmd 4 aSail) Aa iy WS Cadledy ol Ol sl
alidy dalaiall (NAFTA 48165 Cangay Candy ) clu€all aca Azinian
Slpa gan) & ablal) e paliall Gl e a8y Azinian 48,5
Sial) a8laial) ALl caadl o gyl 35 3 ASA Al aeys el
slally (padd codii e A58 )8 aney s W) G5 e ad) 4855
llsinar aSlaall @l 08 (e oamliy ogiily Aousa) aSladll & ial
Gly 4 Ly V) eo sl allgnly cleay) ead) ASy0 by (DU
Glejlie Aypudl ol 3a ) deaidly dblal)l Alleddl [l
e pedlelad & AV el o8 sl caCanl) A S0 L)
oS5 Al gl Sladll (i Ladie (6)a] 5ye aglel s cdalall 5y)aY)
NAFTA 3@l o dgaiall (ud a3 g peiianal ey of sy 1L,

" Ibid, p. 81.

* Klager. Op, cit, p. 157.

* Tudor, Op, cit, p.162.

* Azinian, Davitian, & Baca v. Mexico, ICSID Award No. ARB (AF)/97/2
(NAFTA). Award, 1 November 1999. available on:

http://www.italaw.com/sites/default/files/case-documents/ita0057.pdf.
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"It is a fact of life everywhere that individuals may be disappointed in their
dealings with public authorities, and disappointed yet again when national
courts reject their complaints... It NAFTA was not intended to provide
foreign investors with blanket protection from this kind of disappointment,

and nothing in its terms so provides', Ibid, Para. 83.
T daiia daaidl  Allall delaall debua JET U 5Y) Gl e J5Y) Gallaall gl
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Loewen iS4 ciad) saaiall LYl aa Loewen Group duas
saniall Vol dagli 450 am VAN IV o b gsea L)
et lae 3 Cpfudling WIS HUSH,N) NAFTA L8061 gay 4855
Gy e Yy AeSae ol (el clilamy i) cliliall
elaal AeSadl) ald man oo all & lail) (PlAy Leghy caulii s
oAl Bphilu Ada L Gl Glatie madhy (e cadl) Okeefe
o AaSadll ulad (geeall 4 o oaele lee il i
Glad) GLai¥) Juw glo) (e oSy ol a4l adim jley o)
DA axdy slbaall jliall (s aglls Adsall Al by )

""The possibility of holding a State internationally liable for judicial decisions
does not, however, entitle a claimant to seek international review of the
national court decisions as though the international jurisdiction seised has
plenary appellate jurisdiction. This is not true generally, and it is not true for
NAFTA", Ibid, Para. 99.

? Ibid, Paras. 102- 103.

*'"There is no evidence, or even argument, that any such defects can be

ascribed to the Mexican proceedings in this award', Ibid, Para. 102.
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! Loewen Group Inc. and Raymond L. v. United States, ICSID Award No.
ARB(AF)/98/3 (NAFTA) , Award,. June 25, 2003. available on:

http: //www.italaw.com/sites /default/files/case—documents/ita0470. pdf

? Ibid, Paras.134-135.

3 the whole trial and its resultant verdict were clearly improper and
discreditable and cannot be squared with minimum standards of
international law and fair and equitable treatment....." Ibid, Para. 137.

“ "Accordingly, our conclusion is that Loewen failed to pursue its domestic

remedies, notably the Supreme Court Option and that, in consequence,
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Loewen has not shown a violation of customary international law and a
violation of NAFTA for which Respondent is responsible’, Ibid, Para. 217.
! Ibid¢ Para. 156.

> Waste Management award, Op, cit.
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! "there is no evidence that it was acting in collusion either with CANACO
or the federal courts, The point is that a litigant cannot commit a denial of
justice unless its improper strategies are endorsed and acted on by the
court, or unless the law gives it some extraordinary privilege which leads to
a lack of due process, There is no evidence of either circumstance in the
present award'«lbid, Para. 131.

' .. This aspect of the claim under Article 1105(1) accordingly fails', Ibid,
Para. 132.

3 Alex Genin, Eastern Credit Limited, Inc. and A. S. Baltoil v. Republic of
Estonia , ICSID Award, No ARB/99/2, Award of June 25, 2001. available
on: http:// www.italaw.com/sites/default/files/case-documents/ita0359.pdf
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2 Middle East Cement Shipping and Handling duad 4
lemas odall Aige e Saall dypeadll Jaall 58 Cadld Y ¢ eaag
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! Ibid, Para. 361.

2"The Tribunal considers, however, that certain procedures followed by the
Estonian authorities in the present instance, while they do conform to
Estonian law and do not amount to a denial of due process, can be
characterized as being contrary to generally accepted banking and
regulatory practice..". Ibid, Para. 364.

3 "Having considered the totality of the evidence, the Tribunal concludes
that while the Central Bank’s decision to revoke EIB’s license invites
criticism, it does not rise to the level of a violation of any provision of the

BIT ', Ibid, Para. 365.

¢



al) Cddaall & ) Goh oo glall gy VI calall 385al) aladl)
O AY IS A agal) Jlasall o lall S3ally Sl 1] aanll dia
s cqrma IS5 5pdle Allayy o el A aally Saall ol (oym
salall) dicaially Aalall Aelaall Hlas agle enall Heul (aa (IS el
5 T Ty 01 13 Lo Sl ooy (5350 chomall e o(Y /Y
oxinall e Gl G b Algia¥) 13 deal dall ey oST a8, Tl
b o a8 gl Calgll e Alls 3 s 4l oSaill A5 22
Aladl rad G (n Al s s o Dilhe s aind)

Sl sl ) Gy sl el ) atisd) cAiaially dalal)

2x International Thunderbird Gaming Corporation 4u=i

4S55aY1 saniall LN ) NAFTA L8610 gar Cind) ) L)

Gllam VY o sald) el 3 el o ead) ach (sl

1 Middle East Cement Shipping and Handling Co. S.A. v. Arab Republic of
Egypt , ICSID Award No —Award, 12 April 2002. available on:

http:// www.italaw.com/sites/default/files/case—documents/ita0531.pdf.

21 ....a matter as important as the seizure and auctioning of a ship of the
Claimant should have been notified by a direct communication for which the
law, whether there was a legal duty or practice to do so by registered mail
with return receipt requested as argued by Claimant (CV4). The Tribunal
finds that the procedure in fact applied here does not fulfill the requirements
of Art. 2.2 and 4 of the BIT". Ibid, Para.143.

*Tudor, Op, cit, p.162.
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Sl dllgly 35l el SN ¢ any IS Thunderbird 48,40 Ll Gl il

NAFTA 4861 a9 (e daa]
! 'the SEGOB proceedings should be tested against the standards of due
process and procedural fairness applicable to administrative officials. The
administrative due process requirement is lower than that of a judicial
process. Hence, for instance, even if one views the absence of Lic, Aguilar
Coronado (who signed the Administrative Order) at the 10July hearing as
an administrative irregularity, it does not attain the minimum level of gravity
required under Article 1105 of the NAFTA under the circumstances'.
International Thunderbird Gaming Corporation v. Mexico, UNCITRAL
(NAFTA). 26 January 2006, Para. 120. available on:
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http: //www.italaw.com/sites/default/files /case,documents/ita0431.pdf
1 Christophe, Op, cit, p. 381.
? Klager, Op, cit, p. 227.
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! Kenneth, Vandevelde, K. “A Unified Theory of Fair and Equitable
Treatment, New York University Journal of International Law and Politics,
vol 43(1), 2010, p. 84.

2 UNCTAD, (1999), , Op, cit, p. 51.
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! Rudolf, Dolzer, “Fair and Equitable Treatment: A Key Standard Investment

Treaties”, International Law, Vol. 39, 2005, p. 91.

2 Klager. Op, cit, p. 235.
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! Metalclad Corporation v. Mexico, ICSID Award No. ARB(AF)/97/1
(NAFTA). Award, 30 August 2000« Para. 88. available on:

http: //www.italaw.com/sites/default/files/case—documents/ita0510. pdf

2 Mexico failed to ensure a transparent and predictable framework for
Metalclad’s business planning and investment..... the acts of the State
and the Municipality — and therefore the acts of Mexico fail to comply with
or adhere to the requirements of NAFTA, Article]1105(1) that each Party
accord to investments of investors of another Party treatment in accordance
with international law, including fair and equitable treatment'. Ibid ,Paras.
99- 100.

® 'The Tribunal therefore holds that Metalclad was not treated fairly or
equitably under the NAFTA and succeeds on its claim under Article 1105',
Ibid, Para. 101.
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2 Metalclad Corporation v. Mexico, Review by British Columbia Supreme

Court, 2 May 2001, Para. 58. available on:
http://www.italaw.com/sites/default/files/case,documents/ita0512. pdf.

? 'the Tribunal made its decision on the basis of transparency, This was a
matter beyond the scope of the submission to arbitration because there are

no transparency obligations contained in Chapter 11',Ibid, Para.72.
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! "Although | have concluded that the Tribunal made decisions on matters
outside the scope of the submission to arbitration when it found the first two
breaches of Articles 1105 and 1110, | should not be taken as holding that
there was no breach of Article 1105":Ibid, Para.136.

2 Maffezini v. Spain, ICSID Award No. ARB/97/7. Award on the Merits, 13
November 2000. available on:

http://www italaw.com/documents/Maftezini- Award-English. pdf
3 'the lack of transparency with which this loan transaction was conducted is
incompatible with Spain’s commitment to ensure the investor a fair and
equitable treatment in accordance with Article 4(1) of the same treaty.

Accordingly, the Tribunal finds that, with regard to this contention, the
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Claimant has substantiated his claim and is entitled to compensation in the
manner spelled out below", Ibid, Para. 83.
bl pe 2o b (48Ul 0l A8 50 4S,8) PSEG 458 Jsay gl Jaalds ol
& eloeS Aane ol ey gy elpeSl) Al e Sl cnlS ) LS5 A
Caally cctlpnlly el Jsn bl CUBDIA Gl il (85 dagy RS A d A
S Jsasll liaglie & Glphall Jasd (BEY) any cally 2l Jagyd ity lald)
Algiil i (e Gleledl 3amy PSEG 4S,d chead Sl (ggan 50 oSl claguiayi Jsla
Jddaidlg dalad) dlalaal) [ lixa
> PSEG Global, Inc. v. Republic of Turk., ICSID Award No. ARB/02/5,
Award Jan. 19, 2007. available on:
www.italaw.com/documents/PSEGGlobal-Turkey—Award.pdf.
® 'The Tribunal is persuaded nonetheless that the fair and equitable
treatment standard has been breached, and that this breach is serious
enough as to attract liability. Short of bad faith, there is in the present

award first an evident negligence on the part of the administration in the

handling of the negotiations with the Claimants...", Ibid. Para. 246.
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! vandevelde, Op, cit, p. 87.
? |bid.
> The Charter of Economic Rights and Duties of state chapter 1. Available

on:
http://www.aaas.org/sites/default/files/SRHRL/PDF/IHRDArticle15/Charter_of_Eco
nomic_Rights_and_Duties_of_States_Eng. Pdf.
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! Tudor, Op, cit, p.173.
520 1494 ol i V) e laie (Loldll 4958) eaall 3850 adgi ¢ 1l Jaalii (il
(e lay sanal) duaddll Gl jiead dileidl clodll sl sl A6 g 1
2 Jds comml 1agd \gilablia go il s A oo gy Giin ) Cangat 35,
Glilad) delday eadl Jual 400 e V) els culla Jaall (e JY) Aayll
a5 e s el AGEN oy Youw ale g llan) dege ) Can Apaddl
Tng i s Jal (e dala Tl g ol 385 15 38,80 (oo (pim ) e casls
o el dal o in S daa ladey Loyl ol Jle Gl ol ol oS il saas
G ) e leled) samy edal) 4958 e dl Gy i) yiin V) Cagil 3 e elgilalil
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’ Siemens v. Argentina , ICSID Award No. ARB/02/8 —Award, 6 February
2007. available on: http:// www.italaw.com/documents/Siemens—Argentina—
Award.pdf.
* "...contract, which includes among its critical provisions an undertaking of

that government to conclude agreements with its provinces, the same

Yo



Alalaall Jlima of aSadll &4 caa; Waste Management i i
W e Gapatll Luld Wl Dl o (ajiy diaidly dlal)
O el al ' sasl a3 (NAFTA L8l (e 1 /)Y 20 sald) Cansay
iy L) Calaal JLEY ¢ e 90 AaasSall VK Jid e pelill
Gun o ikl Gl Casan ) AENVE GEEY) e )1 v 0 sl

el 138 dsms L) 8 ey ol ealls )

«lwsall v Técnicas Medioambientales Tecmed 4uad A
ale (agaidl diaialy Aalall dlabead) Al 2o aSanll A i
J8 e 4 Cainall Al s Tae e edas ued e ) /8 sall B

S sl ol

government cannot argue that the structure of the State does not permit it
to fulfill such undertaking. This runs counter to the principle of good faith
underlying fair and equitable treatment...",Ibid, Para. 308.

' "The Tribunal has no doubt that a deliberate conspiracy government
without justification to defeat the purposes of an that is to say, a conscious
combination of various agencies of investment agreement would constitute
a breach of Article 1105(1). A basic obligation of the State under Article
1105(1) is to act in good faith" waste Manegment award, Op, cit, Para.138.
? Ibid, Para. 139.

3 "The Arbitral Tribunal finds that the commitment of fair and equitable
treatment included in Article 4(1) of the Agreement is an expression and
part of the bona fide principle recognized in international law" Técnicas

award, Op, cit, Para. 153.
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2 Sempra Energy International v. The Argentine Republic, ICSID Case No.
ARB/02/16,Award, 28 September 2007, Para. 290. available on:
http://www.italaw.com/documents/SempraAward.pdf.
> '"The principle of good faith is thus relied on as the common guiding
beacon that will orient the understanding and interpretation of obligations,
just as happens under civil code", Ibid, Para. 297.
“'good faith adds only negligible assistance in the task of determining or
giving content to a standard of fair and equitable treatment...", ADF award,
Op, cit, Para. 191.
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' "Neither State practice, the decisions of international tribunals nor the
Opinion of commentators support the view that bad faith or malicious
intention is an essential element of unfair and inequitable treatment’,
Loewen award, Op, cit, Para. 132.

2 'State may treat foreign investment unfairly and inequitably without
necessarily acting in bad faith', Mondev award, Op, cit, Para. 116.

3_..bad faith from the State is not required for its violation'.Técnicas award,
Op, cit, Para. 153.

* Saluka, Op, cit, Para. 460.
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! Eastern Sugar B.V. v. Czech Republic, Partial Award, Award No.
088/2004, (Mar. 27, 2007) Para. 199. available on:
http://www.italaw.com/sites/default/files/case,documents/ita0259_0.pdf.
2 '"The Arbitral Tribunal agrees that Eastern Sugar was unfairly and
inequitably targeted by the Third Sugar Decree in violation of Art. 3 (1) of
the BIT ... the Arbitral Tribunal is of the view that the effect of the Third
Sugar Decree was and unreasonable measure in the sense of Art 3 (1) of
the BIT", Ibid, Paras. 335-338.

vAa



O edalaadl SVl LAY elal et Qllla SN canyild wds
28 laie 5l Gub e sl e Gl by dadlad)
CSID jlén) clejlie gl ol 3l bl cled) i)
Qllall (abyy cqllabll S ing¥) plow o) aSadl) & Ciagg
Gy i) Gl Al an ol o ¢l @iy Al ¢ il J ol

S daaially Aalad) Alelaall jlas lgin Ll Caaiinald dalall duld) s

AW Cage Cwdy Al i s Biwater Gauff dwad
oy diall e Liln Caie clallay cs Letn A8 L)
dsan a5 clgiae o) (& oauall Copall daxy Slatia g5 iy 4408
aigal (gapdall abiy OIS (Al oluddl yyy lea bl Gy SIS
sally Aal (ilSa o daSall Cijlaps & cdiall olgs) 48 olef daa

Cidags tbaially Aolad) Alelaall Jlae dllgils eledl il o0 Gl

o b yym ey Jsine e Aduzadll Algall Copal o) aadll dia

' Azurix Corp v. Arg Republic, ICSID Award No. ARB/01/12, Award, July

14, 2006. available on:
http:// www italaw.com/documents/AzurixAwardJuly2006.pdf.

* Ibid, Para 92.

’ '"The refusal by the Province to accept that notice of termination and its
insistence on terminating it by itself on account of abandonment of the
Concession is a clear award of a breach of the fair and equitable treatment
standard’, Ibid, Para. 374.



& AasSall (3la) of Agll canitinly ¢ gg)lsh Alay i oS5 Al LY tple
Dhaal B S8 ¢ ouban 0 ol e Jsras 4ty e Calige Gt
Jdianally dlalad) dlaleal)

aee aic Adginall (Ol aSatll s ny Ji e Ulgie) lia o
eainl) 13g] gl agay 558 L) Y cAiaially Aslal) Alslaall jealic
sl sS5 Lain ) Alsine Gl yme e Asal) Copeai (6 Laxic

R VEVOS FEW - I I

Gy afatll Gl ) sz WY S Al Lladll (aje dagg
Sl Sl Jasd) e sl e cdiiaially Aalal) Alelaal) laal ualic
Dbl 13g) Busa palic jsel AnlSe) G 4Bl may sf) By lgany
b e dumi K Gyl e aded afanll Gl cadile )l
Opaiisall leledl w5 ae o)al juabie Lin 28 ¢l giae yaas

Clacaialy Aala) dleleal) e con g

! Biwater Gauff (Tanzania) Ltd. v. United Republic of Tanzania, ICSID
Award No. ARB/05/22-Award, 24 July 2008. Para. 502. available on:
http:// www.italaw.com/documents/Biwateraward.pdf.

*"In the Arbitral Tribunal’s view, as a matter of principle, the failure to put
in place a independent, impartial regulator, insulated from political influence,
constitutes a breach of the fair and equitable treatment standard', Ibid,
Para.615.

3 Vandevelde, Op, cit, p. 45.

4 Tudor, Op, cit, p. 155.
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! Yannaca Small, Op, cit, p. 9.
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! lbid, p. 10.
2 Jack Coe, “Fair and Equitable Treatment Under Nafta’s Investment
Chapter”, ASIL 9, Proceedings of the 96 Annual Meeting, 2002, p. 74.

T2 oSS 3 ape
Marcela Klein Bronfman, Fair and Equitable Treatment: An Evolving
Standard, Max Planck Yearbook of United Nations Law, Volume 10, 2006,
p. 665.
3«1 Each Party shall accord to investments of investors of another Party
treatment in accordance with international law, including fair and equitable
treatment and full protection and security....." Article 1105 of North

American Free Trade Agreement, available on:
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http://www.sice.oas.org/trade/nafta/chap—111.asp

Lt maintained that the Respondent saw fit to change the meaning of a
NAFTA provision in the middle of the award in which that provision plays a
major part...It contended that the FTC’s decision was “more a matter of
amendment” to the text of NAFTA than an interpretation of it', Mondev

International award, Op, cit, Para. 102.
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! Ignacio Pinto-Leon, “Fair and Equitable Treatment Under International
Law: Analyzing the Interpretation of the NAFTA Article 1105.1 by NAFTA
Chapter 11 Tribunals,” in Currents International Trade Law Journal, 2006,
p. 9.

2 "2 An interpretation by the Commission of a provision of this Agreement
shall be binding on a Tribunal established under this Section'c Article
1131 of North American Free Trade Agreement. available on:
http://www sice.oas.org/trade/nafta/chap-112.asp

*'Draft Convention on the Protection of Foreign Property and Resolution of
the Council of the OECD on the Draft Convention', OECD, Paris,
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Organization for Economic Cooperation and Development, 1967, pp. 13-
15. available on:
http://www.oecd.org/investment/internationalinvestmentagreements/392865

71.pdf
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oo Aailll eVl mieny cullay NAFTA Zdl@l (e V/)) a0
aolie b Wl aladin) it ) Aanl) Sl Aalany) ey il
) el Wi 8 Al cagie] (Ulae gitall sl lae dalal) Gyl
=2l @il Qg FTC daal jpndil 40aliY) dagalally (Y0 07 S0 0 5ilS
oAt raialy ¢ JEue Jlbee sa Adaially Aslall Al Sl o
Jiisay ale allia sag il 8 i) o) (et e (aSadl) 2a)
i) il lel a1y Alaally ddiaialls Alalall dlabeal) iy
) Aaiall A1 i dakanlly Ailoasll Galsadl Yy Jsal) lusjles D

1 Robinson, “Guidelines for the Organization of Eastern Caribbean States in
Negotiating Bilateral Investment Treaties” (undated).also Robinson, 'The
Question of a reference to International Law in the United Nations Code of
Conduct on Transnational Corporations’, UNCTC Current Studies, Series A,
Number 1,1986, p. 2.

2 ADF Group Inc. award, Op, cit.
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Cidy Al (S s united parcel service of American duad 8
L cgie) IS e sasiall WYl G NAFTA Ll Can ga
ol rchantialg ) ) 20 3alldl FTC daal ] ‘LIAW\ daubll (::\Sé.d\
Akl Alelaall ey AN 0l (FTC diad 7 lumal) ealim) e Gl

'"We are not convinced that the Investor has shown the existence, in
current customary international law, of a general and autonomous
requirement to accord fair and equitable treatment and full protection and
security to foreign investments. The Investor for instance, extant. It may be
that,.... neither concordant state practice nor judicial or arbitral award law
provides convincing substantiation (or, for that matter refutation) of the
Investor’s position” .Ibid, Para. 183.

2 "The Tribunal does not find that the U.S. measures in question are
inconsistent with the requirements of NAFTA Article 1105(1) as construed
in the FTC Interpretation of 31 July 2001, which Interpretation (6) is binding
upon the Tribunal', Ibid, Para. 199.

sésl Slad sie e United Parcel aSyel 4,80 Jpeany gl Jualis (asli’
Canada aS)& (<1 a3 Zapl) ag)hll Juag deady aldlly 40, i<y Glaadll any
o S il clay (sl et 8 Jes cilS 3l) Laladl Post Corporation
aalh iledy Cully cclonal) ol lalSial ) of Les cUnited 4 i daaw 4355 &5 50
13€ dasSa am UNCITRA aSaill aeld angar sleal 58] Cuadd GllA ¢4,€55aY) 48500
AV o ol slena) Juad @lly 8 Loy (NAFTA 38l gy Lilal3il) el gl e
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O s Ll jusn Gl ro aanl) da ) LEOWEN Zduzd i
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NAFTA il & AT sl Ba iy ¥ /1) 00 saldl §)ay ¢ bl
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1 "'we agree in any event with its conclusion that the obligation to accord
fair and equitable treatment is not in addition to or beyond the minimum
standard. Our reasons in brief are, first, that that reading accords with the
ordinary moaning of article 1105, That obligation is 'included', within the
minimum standard.....", United Parcel Service of America Inc. v.
Government of Canada, UNCITRAL (NAFTA), Award on Jurisdiction, 22
November 2002, Para. 97. available on:
http://www.italaw.com/sites/default/files/case-documents/ita0884.pdf.
2'The effect of the Commission’s interpretation is that ‘fair and equitable
treatment’” and ‘full protection and security’” are not free-standing
obligations. They constitute obligations only to the extent that they are
recognized by customary international law. Likewise, a breach of Article
1105(1) is not established by a breach of another provision of NAFTA. To
the extent, if at all, that NAFTA Tribunals in Metalclad, S.D Myers and
Pope & Talbot, may h expressed contrary views, those views must be

disregarded'’, Loewen Group award, Op, cit., Para. 128.
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Dle clliie o o sl Cnininls L ol ) sl lee e e3s
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! CMS Gas Transmission Company v. The Republic of Argentina, ICSID
Award No. ARB/01/8 Award of May 12, 2005. available on:
http://www.italaw.com/documents/CMS_FinalAward.pdf.
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L“While the choice between requiring a higher treaty standard and that of
equating it with the international minimum standard might have relevance in
the context of some disputes, the Tribunal is not persuaded that it is
relevant in this award. In fact, the Treaty standard of fair and equitable
treatment and its connection with the required stability and predictability of
the business environment, founded on solemn legal and contractual
commitments, is not different from the international law minimum standard
and its evolution under customary law'. ,Ibid, Para. 284.

2 Alex Genin award, Op, cit.

® 'Under international law, this requirement is generally understood to
‘provide a basic and general standard which is detached from the host
State’s domestic law’. While the exact content of the standard is not clear,
the Tribunal understands it to require an ‘international minimum standard
that is separate from domestic law, but that is, indeed, a minimum standard"
.Ibid, Para. 367.
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' Olatokunbo Lad-Ojomo in What the Distinction Between the Fair and
Equitable Treatment Standard and the Mininum standard of treatment under
customary international low', University of Dundee, 2008, p. 19.

? UNCTAD Op, cit, (1999).P. 13.
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! Marcela Op, cit, p. 64.

> Ojomo, Op, cit, p.19.

> "The Tribunal further notes that there is no reference to customary
international law in the BIT in relation to fair and equitable treatment', MTD

Equity award, Op, cit, Para. 111.
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1 "'the scope of the undertaking of fair and equitable treatment under Article
4 (1) of the Agreement... is that resulting from an autonomous
interpretation, taking into account the text of Article 4(1) of the Agreement
according to its ordinary meaning (Article 31(1) of the Vienna Convention),
or from international law and the good faith principle', Tecnicas
Medioambientales Tecmed award, Op, cit, Para. 155.

? Saluka Investments BV award, Op, cit.

*'may even be regarded as the very purpose of the lack of a reference to
an international standard in the Treaty, This clearly points to the
autonomous character of a “fair and equitable treatment” standard such as
the one laid down in Article 3.1 of the Treaty', Ibid. Para. 294.

1
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! Azurix Corp award, Op, cit, Para. 9.
2'Turning now to Article Il.2(a), this paragraph provides: “Investment shall

at all times be accorded fair and equitable treatment, shall enjoy full
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protection and security and shall in no award be accorded treatment less
than required by international law. The paragraph consists of three full
statements, each listing in sequence a standard of treatment to be
accorded to investments....The last sentence ensures that, whichever
content is attributed to the other two standards, the treatment accorded to
investment will be no less than required by international law. The clause,
as drafted, permits to interpret fair and equitable treatment and full
protection and security as higher standards than required by international
law. The purpose of the third sentence is to set a floor, not a ceiling, While
this conclusion results from the textual analysis of this provision, the
Tribunal does not consider that it is of material significance for its
application of the standard of fair and equitable treatment to the facts of the
award. As it will be explained below, the minimum requirement to satisfy
this standard has evolved and the Tribunal considers that its content is
substantially similar whether the terms are interpreted in their ordinary
meaning, as required by the Vienna Convention accordance with customary
international law". Ibid, Para 361.

' '"The United States acknowledge—- that "a few scholars’ have concluded
that the fairness elements in the BITs are distinct from customary
international law standards, The Tribunal considers that those scholars and

other authorities are correct', POPE award, op, cit, Para. 113.
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! Frederick Alexander. Mann, “British Treaties for the Formation and
Protection of Investment”, British Yearbook of International Law 24, 244,
1981, p. 98.
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1 Frederick Alexander, Mann, “The Legal Aspects of Money: with special
reference to comparative private and public international law, New York:
Oxford University Press, Edition 4th ed, 1982, p. 510.

2 Marcela: Op, cit, p. 666.
* UNCTAD, (1999) Op, cit, p.13.
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1 Ibid, p. 40.
2 Marcela, Op, cit, p. 675.
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" UNCTAD, (2012), Op, cit, p. 61.
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1 BIT Between Austria/Chile, 1977, Article 2.
2 Tudor, Op, cit, p.182.
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! Sattorova, Op, cit, p. 257.
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" UNCTAD, Most Favored Nation Clause, 2010, pp. 13—14. Available on:

http://unctad.org/en/Docs/diaeia20101_en.pdf
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* Tudor, Op, cit, p.190.
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? Bayindir Insaat Turizm Ticaret VeSanayi A.S. v. Islamic Republic of
Pakistan , ICSID Award No. ARB/03/29,Award, 27 August 2009. available
on: http:// www.italaw.com/documents/Bayandiraward.pdf.

3 "Neither in its Reply nor at the jurisdictional hearing, did Pakistan dispute

Bayindir’s assertion that the investment treaties which Pakistan has
concluded with France, the Netherlands, China, the United Kingdom,
Australia, and Switzerland contains an explicit fair and equitable treatment
clause Under these circumstances and for the purposes of assessing


http://old.italaw.com/documents/Bayandiraward.pdf
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jurisdiction, the Tribunal considers, prima facie, that Pakistan is bound to
treat investments of Turkish nationals 'fairly and equitably',lbid, Paras.
231- 232.
) g AShS 3 Telenor dgligll 45,80 Jpasy dpail) o3 8 gl Jpalis sl
ASEN G la ptlia clalall o ap dgplall cVLa) Glexd aail Llad) @S,
copileall ALY Lenul) A8lE) a5 an cSeul 8 Al of Telenor 48,5 cacals
S ALyl Al e e el cullhy cdaaially Aaladl dlalaall an Ly (s
B)olaall s Wled e (sl
2 'that the scope of the Tribunal's jurisdiction is limited by Article Xl to
claims involving expropriation and that the MFN clause embodied in Article
IV cannot be invoked to extend the Tribunal's jurisdiction to claims under
Article llI', Telenor Mobile Communications Ah. S. v. Republic of Hungary,
ICSID Award No. ARB/04/15 (Norway/Hungary BIT).Award, 13 September
2006, Para.102 (2), available on:

http://www.italaw.com/sites/default/files/case,documents/ita0858. pdf.
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! Patrick Dumberry, the quest to define 'fair and equitable treatment' for
investor under international low, vol 3, No 4, the journal of world

investment, 2002, pp. 689- 690.
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! ADF Group Inc. v. United States, ICSID Award No. ARB (AF)/00/1,
Investor’s Reply to the Counter-Memorial of the United States on
Competence and Liability, 28 January, 2002, Para. 221. Available on:
http://www state.gov/documents/organization/7920.pdf.

2 The Tribunal does not find it necessary to resolve the issue of whether
the US.-Albania and the U.S.-Estonia bilateral investment treaties accord
treatment more favorable than the treatment available under NAFTA Article
1105(1). The Investor is not entitled to the benefits claimed under NAFTA
Article 1103, which Article is inapplicable by virtue of NAFTA Article
1108(7)(a) in award of procurement by a Party. The Investor’s claim
concerning Article 1103 is, accordingly, denied, ADF Award,(2003), Op,cit,
Para.199/5.



Gy cdiiaially Aslal)l dlelaall ol las Ulal ) Dol Jays Jany
e (o o Al a) ddaidly Al dleleal) (e 30llY) A0l
Laps {ulell ) ATl a DS e @l (Aieal) 28LEY) A dalpa
S Dbee s Al (V) Al Lapd oY ¢ AT Jles gl e S
S g cAbiaialls Aalal) dlaleall Hlma lac (52N leall julea (e Ao
(Ulal) doaially Aslal) Alabaall jlae 2y L0lS) 3 Leghy ADlal) 558

Calesll IV Agall ahy Gyl e dtaan Y ) colalay)

sigiagl) Alaleall jlaay 48Dl —¥

o ainall Gaall gie say WY lElEl 8 DS 3y L) 12
sibalge dalad dsngary cidlell (V1 Asal) Jajd e uf sed cdpuial)
laiall Cophll ol 8 agle B8 Loy Gl e salaiall GLIY) Jsall
M alaiall Caplall 13g] ikl ge 1538 o1 LS AN

ade ath ail V) cdlall i) a8 Tadl e 558 o JaYly
sl BE) e LIS et ASUEN Ly Adsll clgliny) b La
B e Wlens Lial) i) aaiy Al elliy o galaiy)
lagee a1 Jlal (ulyl 4880 A slall Lleall 585 (sl Tasall 138
s 558 ol Al seen ol dllyy dageas chlnuyl aaiy
el Al Glblazall agihldinly gAY salad) Jsall | ilalse

1 Tudor, Op, cit, p.193.
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® “The Spanish treaty practice is also relevant in connection with another

aspect of the clause. Most treaties concluded by Spain have model clause

to the effect that “...Each Party shall guarantee in its territory fair and

equitable treatment for the investments made by investors of the other


http://www.marocdroit.com/
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3sas afaill A Cuzniy Methanex duad & .ol GSe oy (o)

Party...This treatment shall not be less favorable than that extended by
each Party to the investments made in its territory by its own investors...”.
While this clause applies to national treatment of foreign investors, it may
also be understood to embrace the treatment required by a Government for
its investors abroad....", Maffezini v. Spain, ICSID Award No. ARB/97/7,

Award on Jurisdiction, 25 January 2000, Para. 61.
http://www.italaw.com/documents/Maftezini-Jurisdiction-English_001.pdf.

! 8.D. Myers, Inc. v. Canada: First Partial Award, 13 November 2000.
available on: http:// www.biicl.org/files/3921_2002_sd_myers_v_canada.pdf

2 "a majority of the Tribunal determines that on the facts of this particular
award the breach of Article 1102 essentially establishes a breach of Article
1105 as well' .lbid, Para. 266.

Y
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! Methanex award, Op, cit, Part IV — Chapter C — Page 1,Para. 2.

% 'the Tribunal decides that Methanex’s claim under Article 11035 fails' First,
even assuming that Methanex had established discrimination under Article
1102, (which the Tribunal has found it did not) and ignoring, for the
moment, the FTC’s interpretation — the plain and natural meaning of the
text of Article 1105 does not support the contention that the “minimum
standard of treatment” precludes governmental differentiations as between
nationals and aliens. Article 1105(1) does not mention discrimination”;

Methanex award , Op, cit, Part IV — Chapter C — Page 7, Para.14.
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' "We note also that NAFTA Article 1105(1) sets the customary

international law minimum standard of treatment, and not the national
treatment clause (NAFTA Article 1102) as the “floor.”.... Article1108(7)(a)
renders inapplicable both Articles 1102 and 1103 in awards of
“procurement by a Party” And the instant award does involve “procurement
by a Party, ADF award, (2003)Op, cit, Para. 197.

2 Tudor, Op, cit, p.189.

* Oxford Dictionary, Op, cit.



slpm 235 5 had (ol (e Apane Ala Glicay LeadlSs o€ laalsi 4853
A3l Cmars ¢ Agsina ol cdpmada o gl o dAle dagh 13 oS
Gali 8 ) jhuaY) e ddpad) Agall e cany Glal€D) (515 dylaal)
Gl ggd cAaasSall ey dpesSal) leal) Jlael (iany da Ll
3oase Dbl 138 e Adgeedl culSl oo dualsll Llall (e g5t
"eaie €I dajla <l o ol o glall oY) asd) Hlea

Glaall o opad agumanid ¢ Hlaall 136 i 8 aanl) il calial,
Glaalll a9 Lleall glsl Jadid anuy AY) ppuanyy i Al
s bl leadl (ul s 4y 31a0)

adly Gl 5y Glaad) Hlre aSatl) di <yl (Saluka b i
Gl el )y Alaad) Sl ol @y caldl (Y e iy
ouls cgamall Cuially MY Ggall ) L) Al Lee

e dalall dlaad) el Jy ol L) Hlaa 4y 3 sacaiall

Ciagar by Al (iinyY) am BG Group Plc duai b el

Sl ine g o eopinVly Lillagy o RGN L1 A8

! George Foster, Recovering and Security”: The Treaty Standard’s
Obscure Origins, Forgotten Meaning, and Key Current Significance,
Vanderbilt journal of transnational law, vol. 45:1095, pp. 1106—- 1107.

2 Malik, Op, cit, p.1.

® Saluka award, Op, cit, Paras. 483- 484.
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! BG Group Plc v. Argentina, UNCITRAL, Award, 24 December

2007.Para.324. available on:

http:// www.italaw.com/documents/BG—-award_000.pdf.

2> Biwater Gauff award, Op, cit, Para. 729.

3 Azurix Award, Op, cit, Para. 408.
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Pantechniki S.A. Contractors & Engineers v. iuad A aSaill 2 4] Cuad

Republic of Albania, ICSID Case No. ARB/07/21 Award, 30 July 2009.

&l available on: http:// www.italaw.com/documents/PantechnikiAward.pdf
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! Tudor, Op, cit, p.185.
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! Noble Ventures, Inc. v. Romania, ICSID Award No. ARB/01/11,12
October 2005. available on:
http:// www.italaw.com/documents/Noble.pdf.
2"Considering the place of the fair and equitable treatment standard at the
very beginning of Art. 1I(2), one can consider this to be a more general
standard which finds its specific application in inter alia the duty to provide
full protection and security, the prohibition of arbitrary and discriminatory
measures....As, none of those obligations or standards has been breached.
While this in itself cannot lead to the conclusion that the more general fair

and equitable treatment standard has not been breached', Ibid, Para. 182.
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! Wena Hotels Ltd. v. Arab Republic of Egypt, ICSID Award No. ARB/98/4,
Award on Merits, 8 December 2000. Available on:

http:// www.biicl.org/files/3926_2000_wena_hotels_v_egypt.pdf.

% 'the tribunal agree with wena that Egypt violated its obligation under
article 2/2 to accord wena s investment fair and equitable and full
protection and security...", Ibid, Para. 84.

* Occidental Exploration and Production Company v. The Republic of
Ecuador, LCIA Award No. UN3467(Final Award, 1 July 2004. Available on:

http:// www.italaw.com/sites/default/files/case—documents/ita0571.pdf.
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' The Tribunal accordingly holds that the Respondent has breached its
obligations to accord fair and equitable treatment under Article Il (3) (a) of
the context of this finding the question of whether in addition there has
been a breach of full protection and security under this Article becomes
moot as a treatment that is not fair and equitable automatically entails an
absence of full protection and security of the investment *, Ibid, Para. 187.

? Asian Agricultural Products Ltd (AAPL) v. Sri Lanka, ICSID Award No.
ARB/87/3, final Award 27 june, 1990. Available on:

http:// www.italaw.com/sites/default/files/case—documents/ital034.pdf.
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Y AAPL v. Sri Lanka (ICSID/ARB/87/3) Dissenting Opinion of Samuel K.B.
Asante((1990) p. 579. Available on:

http:// arbitration.org/sites/default/files /awards/arbr-1990-328-1.pdf.

% 'In some bilateral investment treaties, fair and equitable treatment and full
protection and security appear as a single standard, in others as separate
protections. The BIT falls in the last category; the two phrases describing
the protection of investments appear sequentially as different obligations in
Article 11.2(a): “Investment shall at all times be accorded fair and equitable
treatment, shall enjoy full protection and security ...”Azurix award , Op, cit,
Para. 407.
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! Tudor, Op, cit, p.186.

2 Christoph Schreuer, “Fair and Equitable Treatment (FET): Interactions
with Other Standards, Transnational Dispute Management, Vol. 4, Issue 5,
2007, p. 68.

* Malik, Op, cit, p.1.
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! Kumer, Srivastava, Doctrine of legitimate expectations, J.T.R.l. Journal,
Issue — 2, 1995, p.1
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2igh el Glads e ) gams okaaY) Je Llu ik
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2 '.... that investors, deriving their expectations from the laws and
regulations adopted by the host country...... ", Suez v. Argentine Republic,
ICSID Award No. ARB/03/19, Decision, July 30, 2010, Para. 226.
Available on:
http://www.italaw.com/documents/SuezVivendiAWGDecisiononLiability.pdf.
3 UNCTAD, 2012,0p, cit, p. 63.
* Moshe Hirsch, Between Fair and Equitable Treatment and Stabilization

Clause: Stable Legal Environment and Regulatory Change in International
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Investment Law, Faculty of Law and Department of International Relations,
Hebrew University of Jerusalem, No. 07-13, 2013. P. 8.

! "The Arbitral Tribunal considers that this provision of the Agreement, in
light of the good faith principle established by international law, requires the
Contracting Parties to provide to international investments treatment that
does not affect the basic expectations that were taken into account by the
foreign investor to make the investment', Técnicas Medioambientales
Tecmed, award, Op, cit, Para. 154.

2" ..the fair and equitable treatment analysis involves consideration of the
investor’s expectations when making its investment in reliance on the
protections to be granted by the host State....." LG&E award, Op, cit, Para.
127.
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? Electrabel S.A. v. Hung, ICSID Award No. ARB/07/19, Decision on
Jurisdiction, Applicable Law, Nov. 30, 2012, Part VIl — Page 21, Para.

7.75. Available on:

http://investorstatelawguide.com/documents/documents/1C0146,02%20El|
ectrabel%20v.%20Hungary%20%20Decision%200n%20Jur%20and%20Lia.p
df

*'The standard of “fair and equitable treatment” is therefore closely tied to
the notion of legitimate expectations...", Saluka Investments award, Op, cit,
Para. 302.


http://investorstatelawguide.com/documents/documents/IC0146,
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! ' fair and equitable treatment is inseparable from stability and
predictability’, CMS award, Op, cit, Para. 276.
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! "The foreign investor expects the host State to act in a consistent manner,
free from ambiguity and totally transparently in its relations with the foreign
investor, so that it may know beforehand any and all rules and regulations
that will govern its investments, as well as the goals of the relevant policies
and administrative practices or directives, to be able to plan its investment
and comply with such regulations', Técnicas Medioambientales Tecmed
award, Op, cit, Para. 154.

2 Zachary Douglas, Nothing if not critical for investment treaty arbitration:
Occidental, Eureko and Methanex. Arbitration International, Kluwer Law
International, Volume 22,2006, p. 28.

$'"The Tribunal, therefore, concludes against the background of the present
dispute that the measures adopted resulted in the objective breach of the
standard laid down in Article 1(2)(a) of the Treaty'.CMS award, Op, cit,
Para. 281.
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! nthe Tribunal also finds that the fair and equitable treatment obligation was
seriously breached by what has been described above as the “roller—
coaster” effect of the continuing legislative changes. This is particularly the
award of the requirements relating, in law or practice, to the continuous
change in the conditions governing the corporate status of the
Project...",PSEG award, Op, cit, Para 250.

2 Jonathan Bonnitcha, The problem of moral hazard and its implications for

the protection of ‘legitimate expectations’ under the fair and equitable
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B Cager cmdy Al ¢ )ea)S) um Duke Energy duad
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treatment standard, 2011, http://www.iisd.org/itn/2011/04/07 /the—problem-
of-moral— hazard/Y« V¢ /Y)/Y) &)Ll <

Y UNCTAD, 2012,0p, cit, p. 76.

2 Moshe Hirsch, Op, cit, p. 16.
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4,5 Culintiae e Ly aiplal) (o GBS s Y (e i EDIE days cp g sl
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ined) Cladg gl L) aliaY diaialy Aalad) dlabedd) Sl Sl Lesa ¢ 53l sSY)
!"..To be protected, the investor’s expectations must be legitimate and
reasonable at the time when the investor makes the investment. The
assessment of the reasonableness or legitimacy must take into account all
circumstances, including not only the facts surrounding the investment, but
also the political, socioeconomic, cultural and historical conditions prevailing
in the host State. In addition, such expectations must arise from the
conditions that the State offered the investor and the latter must have relied
upon them when deciding to invest...... The Tribunal therefore reaches the
conclusion that, by not implementing the payment guarantee, the
Respondent deceived Duke Energy’s reasonable expectations and thus
breached the guarantee of fair and equitable treatment ', Duke Energy

Electroquil Partners & Electroquil S.A. v. Republic of Ecuador, ICSID
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Award No. ARB/04/19, Award, 18 August 2008, Paras. 340- 346.
Available on:

http:// www.italaw.com/sites/default/files/case—documents/ita0256.pdf

1 'it is relevant to consider the vicissitudes of the economy of the state that
is host to the investment in determining the investor’s legitimate
expectations...."«Generation Ukraine, Inc. v. Ukraine, ICSID Award No.
ARB/00/9,16 September 2003. para. 20.37. Available on:

http:// www.italaw.com/documents/GenerationUkraine_000.pdf.

> "It can be said that the investor’s fair expectations have the following
characteristics: they are based on the conditions offered by the host State
at the time of the investment; they may not be established unilaterally by
one of the parties; they must exist and be enforceable by law....The
abrogation of these specific guarantees violates the stability and
predictability underlying the standard of fair and equitable treatment', LC&E
award, Paras.130, 133.
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L the scope of the Treaty’s protection of foreign investment against unfair

and inequitable treatment cannot exclusively be determined by foreign
investors’ subjective motivations and considerations. Their expectations, in
order for them to be protected, must rise to the level of legitimacy and
reasonableness in light of the circumstances' Saluka Investments award,
Op,cit, Para, 304.

?'the Tribunal believes that the ECT does not protect investors against any
and all changes in the host country's laws. Under the fair and equitable
treatment standard the investor is only protected if (at least) reasonable
and justifiable expectations were created in that regard. It does not appear

that Bulgaria made any promises or other representations to freeze its
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legislation on environmental law to the Claimant or at all', Plama
Consortium, Ltd. v. Republic of Bulg, ICSID Award No. ARB/03/24, Award,
Aug. 27, 2008, Para. 219. Available on:
http:// www.italaw.com/documents/PlamaBulgariaAward.pdf.
Lodie Yoo b Ley Cape A Aala®Y) 4a)Y) DS L s ) e Lol oda ey
LSO sl gl Ll gl
2'In this specific award, there was no bid, license, permit or contract of any
kind between Argentina and Claimants, and the Tribunal considers that
there were no legitimate expectations entertained by Claimants that were
breached by Argentina'. Metalpar S.A. and Buen Aire S.A. v. Argentine
Republic, ICSID Award No. ARB/03/5, Award, 6 June 2008. Para. 186.
Available on: http:// www.italaw.com/documents/MetalparAwardEng.pdf.
o i e oLl dailie e duays il Parkerings 48,8 Jsany g 1l Jualis (3l
Al cilSy leman gopdall dualdi o glilall Gl Lolgid gy 4 bl Callse
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1'In 1998, at the time of the Agreement, the political environment in
Lithuania was characteristic of a country in transition from its past being
part of the Soviet Union to candidate for the European Union membership.
Thus, legislative changes, far from being unpredictable, were in fact to be
regarded as likely. As any businessman would, the Claimant was aware of
the risk that changes of laws would probably occur after the conclusion of
the Agreement. The circumstances surrounding the decision to invest in
Lithuania were certainly not an indication of stability of the legal
environment Therefore, in such a situation, no expectation that the laws
would remain unchanged was legitimate ...... The record does not show
that the State acted unfairly, unreasonably or inequitably in the exercise of
its legislative power. The Claimant has failed to demonstrate that the
modifications of laws were made specifically to prejudice its investment’,
Parkerings— Compagniet AS v. Lithuania, ICSID Award No. ARB/05/8,
Award, 11 September 2007, Paras. 335— 337. Available on:

http:// www.italaw.com/documents/Pakerings.pdf.
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! Generation Ukraine Award, Op,cit, para. 20.37.
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! Moshe Hirsch, Op, cit, p 12.

2 it is each State’s undeniable right and privilege to exercise its sovereign
legislative power. A State has the right to enact, modify or cancel a law at
its own discretion. Save for the existence of an agreement, in the form of
a stabilization clauseor otherwise, there is nothing objectionable about the
amendment brought to the regulatory framework existing at the time an
investor made its investment. As a matter of fact, any businessman or
investor knows that laws will evolve over time. What is prohibited however
is for a State to act unfairly, unreasonably or inequitably in the exercise of

its legislative power ",Parkerings award, Op,cit, Para. 332.
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1, ..it would be unconscionable for a country to promise not to change its
legislation as time and needs change'.Continental Casualty v. Argentina,
ICSID Award No. ARB/03/9, Award, 5 September 2008, Para. 258.
Available on:

http://www.italaw.com/documents/ContinentalCasualtyAward. pdf
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! "The idea that legitimate expectations, and therefore FET, imply the
stability of the legal and business framework, may not be correct if stated in
an overly-broad and unqualified formulation The FET might then mean the
virtual freezing of the legal regulation of economic activities, in contrast with
the State’s normal regulatory power and the evolutionary character of
economic life. Except where specific promises or representations are made
by the State to the investor, the latter may not rely on a bilateral investment
treaty as a kind of insurance policy against the risk of any changes in the
host State’s legal and economic framework. Such expectation would be
neither legitimate nor reasonable" (EDF (Services) Limited v. Romania,
ICSID Award No. ARB/05/13, Award and Dissenting Opinion, 8 October
2009, Para. 217. Available on:

http:// www.italaw.com/sites/default/files/case—documents/ita(0267.pdf
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! that no breach of the fair and equitable treatment standard took place
based on Hungary’s alleged failure to provide a stable legal and business
framework....... The stable conditions that the ECT mentions relate to the
framework within which the investment takes place. Nevertheless, it is not a
stability clause. A legal framework is by definition subject to change as it
adapts to new circumstances day by day and a state has the sovereign
right to exercise its powers which include legislative acts....... any
reasonably informed business person or investor knows that laws can
evolve in accordance with the perceived political or policy dictates of the
times', AES Summit Generation Limited and AES-Tisza ErmiKft v. The
Republic of Hungary, ICSID Case No. ARB/07/22, Award, 23 September
2010, Paras. 9.3.29 - 9.3.34 - 9.3.35. Available on: http://
http://www.italaw.com/sites/default/files/case-documents/ita0014_0.pdf
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! '"The Tribunal cannot accept the Respondent’s position that the actions
taken by it against the Claimants were merely an exercise of its rights
under international law to regulate its domestic economic and legal affairs.
It is the Tribunal’s understanding of the basic international law principles
that while a sovereign State possesses the inherent right to regulate its
domestic affairs, the exercise of such right is not unlimited and must have
its boundaries. As rightly pointed out by the Claimants, the rule of law,
which includes treaty obligations, provides such boundaries. Therefore,
when a State enters into a bilateral investment treaty like the one in this
award, it becomes bound by it and the investment-protection obligations it
undertook therein must be honoured rather than be ignored by a later
argument of the State’s right to regulate The related point made by the

Respondent that by investing in a host State, the investor assumes the
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“risk” associated with the State’s regulatory regime is equally unacceptable
to the Tribunal. It is one thing to say that an investor shall conduct its
business in compliance with the host State’s domestic laws and
regulations. It is quite another to imply that the investor must also be ready
to accept whatever the host State decides to do to it. In the present award,
had the Claimants ever envisaged the risk of any possible depriving
measures, the Tribunal believes that they took that risk with the legitimate
and reasonable expectation that they would receive fair treatment and just
compensation and not otherwise', ADC Affiliate Limited and ADC & ADMC
Management Limited v. Republic of Hungary, ICSID Award No,
ARB/03/16—-Award, 2 October 2006, Paras. 423- 424. Available on:
http:// www.italaw.com/documents/ADCvHungaryAward. pdf.
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1t is the conclusion of the Tribunal that the Respondent breached the
standard of fair and equitable treatment because: (a) it fundamentally
changed the legal framework on the basis of which the Respondent itself
had solicited investments and the Claimant had made them, (b) no
meaningful negotiations took place for the two years that passed between
the adoption of the Measures and the sale of Transener ’s shares by the
Claimant, and (c) the Respondent required that Transener renounce to the
legal remedies it may have as a condition to renegotiate the
Concession',....The Tribunal’s conclusion that the Respondent has been in
breach of the Treaty cannot ignore the context in which the Measures were
taken. The determination of the Tribunal must take into account all the
circumstances and in so doing cannot be oblivious to the crisis that the
Argentine Republic endured at that time. What is fair and equitable is not
an absolute parameter. What would be unfair and inequitable in normal
circumstances may not be so in a situation of an economic and social
crisis. The investor may not be totally insulated from situations such as the
ones the Argentine Republic underwent in December 2001 and the months
that followed. For these reasons, the Tribunal concludes that the breach of
the fair and equitable treatment standard did not occur at the time the
Measures were taken on January 6, 2002 but on June 25, 2002 when the
Respondent required that companies such as the Claimant renounce to the

legal remedies they may have recourse as a condition to re—negotiate the
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Concession’, National Grid plc v The Argentine Republic, UNCITRAL,

Award, 3 November 2008. Paras. 179- 180. Available on:
http:// www.italaw.com/documents/NGvArgentina.pdf.
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! National award, Op, cit, Paras. 206 — 207- 210.

2'Having found that the Respondent’s own evidence shows that its
contribution to the crisis was substantial, the Tribunal does not need to
address whether the state of necessity alleged by the Respondent meets
the other conditions set forth in Article 25 of the Draft Articles for its
admissibility since these are listed as cumulative conditions: failure to meet
any of them is sufficient ground to reject the necessity defense" ,lbid,
Para.262.
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!"Even assuming that the Respondent was guided by the best of intentions,
what the Tribunal has no reason to doubt, there has here been an objective
breach of the fair and equitable treatment due under the Treaty The
Tribunal thus holds that the standard established in Article 11(2)(a) of the
Treaty has not been observed and that to the extent that it results in a
detriment to the Claimants’ rights it will give rise to compensation', Sempra
award, Op, cit, Para. 304.

Gt 3 L (o 13 33T S oy
Enron Corporation and Ponderosa Assets, L.P. v. Argentine Republic,
ICSID Award No .ARB/01/3, Decision on Jurisdiction, 14 January 2004,
Para. 268. Available on: http:// www.italaw.com/documents/Enron-
Jurisdiction.pdf
! Ibid, Para. 396.
? |bid, Para. 396.
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!'"The Tribunal does not believe that the issue here is one of lowering the
standards of protection set under the Treaty or the law. This being said,
however, the manner in which the law has to be applied cannot ignore the
realities resulting from a crisis situation, including how a crisis affects the
normal functioning of any given society. This is the measure of justice that
the Tribunal is bound to respect. The Tribunal will accordingly take into
account the crisis conditions affecting Argentina when determining the
compensation due for the liability found in connection with the breach of the
Treaty standards'. Ibid, Para 297.

2 'The State must not have contributed to the production of the state of

necessity. It seems logical that if the State has contributed to cause the
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emergency, it should be prevented from invoking the state of necessity......
The Tribunal considers that, in the first place, Claimants have not proved
that Argentina has contributed to cause the severe crisis faced by the
country; secondly, the attitude adopted by the Argentine Government has
shown a desire to slow down by all the means available the severity of the
crisis', LC&E award, Op, cit, Para. 256.

! Tudor, Op, cit, p. 226.

’Caroline Henckels, Proportionality and the Standard of Review in Fair and
Equitable Treatment Claims: Balancing Stability and Consistency with the
Public Interest, published by the Society of international Economic Low,
with the support of the University of Missouri Kansas City School of Low,
2012. P. 6.
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1'the right [to control and manage a business] cannot be interpreted as a
sort of warranty that the normal exercise of control and management shall
never be disturbed. Every system of law must provide, for example, for
interference with the normal exercise of rights during public emergencies
and the like', Elettronica Sicula S.p.A. ELSI (US v. ltaly), ICJ Rep 15,
Judgment of 20 July1989, Para. 74. Available on:
http://www.icj—cij.org/docket/files/76/6707 .pdf.

2 Henckels, Op, cit, p. 6.
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Yannaca-Small, Interpretation of the Umbrella Clause in Investment
Agreements”, OECD working papers on international investment 2006/03,
pp.5-8.
? Klager, Op, cit, p. 299.
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! Tudor, Op, cit, pp. 193- 194.

*"In and of itself the violation of a contract does not amount to the violation
of a treaty. This is only natural since treaty and contract breaches are
different things, responding to different tests, subject to different rules’,
Duke Energy award, op, cit, Para. 342.

3 'that a breach of contract is neither a necessary nor a sufficient condition

for a breach of treaty', Bayindir award, op, cit, Para. 139.
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! SGS Société Générale de Surveillance S.A. v. Islamic Republic of
Pakistan, ICSID Award No. ARB/01/13,Jurisdiction, 6 August 2003. Paras.
166— 167- 168- 190. Available on:

http: //www.italaw.com/sites /default/files/case—documents/ita0779.pdf.
>'that a breach may give rise to a contract claim does not mean that it
cannot also — and separately — give rise to a treaty claim. Even if the two
perfectly coincide, they remain analytically distinct', Impregilo S.p.A. v.
Islamic Republic of Pakistan, ICSID Award No. ARB/03/3, Decision on
Jurisdiction, 22 April 2005, Para. 258. Available on:

http:// www.italaw.com /documents/impregilo—decision. pdf
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! "Considering the place of the fair and equitable treatment standard at the
very beginning of Art. 1I(2), one can consider this to be a more general
standard which finds its specific application in inter the obligation to observe
contractual obligations towards the investor', Noble award, Op, cit, Para.

182.
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! r....a governmental prerogative to violate investment contracts would
appear to be inconsistent with the principles embodied in Article 1105 and
with contemporary standards of national and international law concerning
governmental liability for contractual performance....." Mondev award, Op,
cit, Para. 134.

2'....Such a behavior would represent a gross violation of the principle of
good faith and of Article 2(2) of the BIT, resulting in a breach of the
Consolidation Agreement', Ceskoslovenska Obchodni Banka, a.s. v. The
Slovak Republic, ICSID Award No. ARB/97/4, Final Award, 29 December
2004, Para. 153. Available on:
http://www.italaw.com/sites/default/files/case-documents/ita0146_0.pdf
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Alalaall Hliza 8lslue aSanl) 204 Cuiady clailgy aia Eureko 4 o
ade ot Al (Aladl ai) Zoadladl) GLEN) alpial) iy ddaially Adalal)

e o5 S Dassns 8 33500 IS, e 8) SGS 4S8 wiisiy g il Jualis pasls’
g zsamadl Clialsall Lgilhae o 3oailly culalglly calalall (it Al cililel)
dal e ecilsall s Al LAY A8 ey il e Tie (leadl usbily agudis
e Lalalill elal e ulal) Cuntia)l Jealls 45580 e 0y anyy cahyily) Glblee e Galay)
Wlall Aelaadl lre dllgil iy (o Cleled) b2e el 455 Cradid login ayu) Sl

deaidl,
2 "an unjustified refusal to pay sums admittedly payable under an award or
a contract at least raises arguable issues under Article IV” [containing the
FET standard ], SGS Société Générale de Surveillance S.A. v. Republic of
the Philippines, ICSID Case No. ARB/02/6 Jurisdiction, 29 January 2004,
Para. 162. Available on: http:// www.italaw.com/documents/SGSvPhil-
final_001.pdf.
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Lt follows that the effect of Article 3.5 in this proceeding cannot be
overlooked, or equated with the Treaty's provisions for fair and equitable
treatment, national treatment, most-favored—nation treatment, deprivation of
investments, and full protection and security. On the contrary, Article 3.5
must be interpreted to mean something in itself’, Eureko award, Op, cit,
Para. 249.

2'...even the persistent non—payment of debts by a municipality is not to
be equated with a violation of Article 1105, provided that it does not
amount to an outright and unjustified repudiation of the transaction and
provided that some remedy is open to the creditor to address the problem’,

Waste Management award, Op, cit, Para. 115.
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Clgs ge Jagie Al ads ve Cagpmd) (b gyl @l Eipaa
AV Caphll ae gslil gole Mlaie CiphS Cipal o Cang dala
Cigang aiall gl ) @l gals Leihlie) ddncaal) dlsall Caeasind 13);
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! 'Other Treaty Claims under Article 2 (2): With respect to the other alleged
breaches of the Contracts, in the absence of detailed factual information,
the Tribunal is not presently in a position to decide whether or not these
could be considered as breaches of Article 2(2) of the BIT. Only after a
careful examination of those alleged breaches will the Tribunal be able to
determine whether the behaviour of Pakistan went beyond that which an
ordinary Contracting party could have adopted, and constituted “unfair and
inequitable treatment...." Impregilo award, op, cit, Para. 270.

2 Tudor, Op, cit, p.199.
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Tudor, Op, cit, p. 134.
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! ».....a government's failure to implement or abide by its own law in a
manner adversely affecting a foreign investor may but will not necessarily
lead to a violation of Article 1105........ The Mexican government was not
the only actor in important aspects of the Sugar Program...... It is
impossible to conclude that the failures in the Sugar Program were both
directly attributable to the government and directly causative of GAMI's
alleged injury', Gami Investments, Inc. v. Mexico, Final Award, 15
November 2004. Paras. 91— 110. Available on:
http://www.italaw.com/sites/default/files/case-documents/ita0353_0.pdf

*Tudor, Op, cit, p. 137.
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! "GAMI rather proceeds on the basis that the entire value of its investment
has been destroyed ....GAMI's failure to make good on its claim of total
destruction will be dealt with in detail below when examining its claim of
expropriation. But also with respect to the Article 1105 claim it must be
noted that GAMI has not sought to quantify the alleged prejudice arising
from particular alleged acts or omissions', Gami award, Op, cit, Para. 84.

2 Tudor, Op, cit, p. 138.
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! Rule 34 —(Y) The Tribunal shall be the judge of the admissibility of any
evidence adduced and of its probative value.
(Y)The Tribunal may, if it deems it necessary at any stage of the
proceeding:
(a) call upon the parties to produce documents, witnesses and experts;
and
(b) visit any place connected with the dispute or conduct inquiries there
¥¢ 520l ICSID cfylainl) e e dypul Joall 585l afas aclsé
%> Tudor, Op, cit, pp. 138— 139.
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! Peter Muchlinski “’Caveat Investor’? the Relevance of the Conduct of the
Investor Under the Fair and Equitable Treatment Standard,” 2 Investment
Treaty Law: Current Issues vol 55, July 2006« PP.528- 530- 536.

*Tudor, Op, cit, pp. 210- 211.
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! Noble award, Op, cit, Paras. 147- 177.
> "....that the judicial proceedings seemed to be the only solution to an
otherwise insoluble situation. Bearing in mind the interests of the
approximately 4,000 employees who depended on CSR and their prospects
at that time, the initiation of the proceedings was neither unfair nor
inequitable....... no violation of Art. ll(2)(a@) and its fair and equitable

treatment standard has occurred'. Ibid, Para. 182.
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! Azinian award, Op, cit, Paras. 29- 33-106.

2'Con observes that it comforts the conclusion that the annulment of the

Concession Contract did not violate the Government of Mexico’s obligations

under NAFTA.....and rejecting all contentions to the contrary, the Arbitral

Tribunal hereby ", Ibid, Paras. 124- 128.
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! "that the treatment of an alien, in order to constitute an international
delinquency, should amount to an outrage, to bad faith, to willful neglect of
duty, or to an insufficiency of governmental action so far short of
international standards that every reasonable and impartial man would
readily recognize its insufficiency. Whether the insufficiency proceeds from
deficient execution of an intelligent law or from the fact that the laws of the
country do not empower the authorities to measure up to international
standards is immaterial’, Neer and Pauline Neer (USA) v United Mexican
States, 4 Reports of International Arbitral Awards 60 (United Nations)
[Neer],1926, p. 61-62. Available http://legal.un.org/riaa/cases/vol_IV/60-
66.pdf.
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t Glamis Gold, Ltd. v. The United States of America, UNCITRAL, Award, §
June 2009. Available on:

http: //www.italaw.com/sites/default/files/case,documents/ita0378.pdf.

2" The Tribunal acknowledges that the proof of change in a custom is not
an easy matter to establish. In some awards, the evolution of custom may
be so clear as to be found by the tribunal itself. In most awards, however,
the burden of doing so falls clearly on the party asserting the change’, Ibid,
Para. 21.
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n the instant award, the Tribunal finds that Glamis fails to establish the
evolution in custom it asserts to have occurred. It thus appears that,
although situations presented to tribunals are more varied and complicated
today than in the 1920s, the level of scrutiny required under Neer is the
same. Given the absence of sufficient evidence to establish a change in
the custom, the fundamentals of the Neer standard thus still apply today:
to violate the customary international law minimum standard of treatment
codified in Article 1105 of the NAFTA, an act must be sufficiently egregious
and shocking — so as to fall below accepted international standards and
constitute a breach of Article 1105(1)...." Ibid, Para. 22.
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! Stephen M. Schwebel, Is Nerr from fair and equitable treatment
International Arbitration Club, London , 2011, p. 3.

'A reasonable evolutionary interpretation of Article 1105(1) is consistent
both with the travaux, with normal principles of interpretation and with the
fact that...the terms 'fair and equitable treatment' and 'full protection and
security' had their origin in bilateral treaties in the post-war period. In
these circumstances the content of the minimum standard today cannot be
limited to the content of customary international law as recognized in the
arbitral decisions of the 1920's....... the term “customary international law”
refers to customary international law as it stood no earlier than the time at
which NAFTA came into force. It is not limited to the international law of
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the 19 th century or even of the first half of the 20th’, Mondev award,
Paras. 123-125.

' Ibid, paras. 116— 117- 118.

2 Pope & Talbot Inc. v. The Government of Canada, UNCITRAL, —-Award

on Damages, 31 May 2002. Para. 46. Available on:
http://http://www italaw.com/sites/default/files/case,documents/ita0686. pdf.
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UFirst, as admitted by one of the NAFTA Parties, and even by counsel for
Canada, there has been evolution in customary international law concepts
since the 1920's. It is a facet of international law that customary
international law evolves through state practice ', Ibid, Para. 59.
ed Wl ) o0l 1S Jahy calal) aun o culS Ayl 4855 o Merrill 48,5
ol adli e Juand cal€y (S 8 dalland) LuaslsS A5 8 oalf dlla el
dle Ay oKy VA Lle die @il ol (90 QLAY (ailh Caa 4 s 5y S
150 mia ol oty g S s Adaall cullalull 433a%) 08 culS A GEN Jas Y e
A8 gl S alle 1ay sl Allul) e Jies U8 e ol bkl aay el
a5 b @llgily caea) QY (lily o 4ati e o ol el <id culs ) Merrill
NAFTA ia&&)
*> Merrill & Ring Forestry L.P. v. Canada, UNCITRAL, ICSID Administered
Award, Award, 31 March 2010, Para. 193. Available on:

http:// www.italaw.com/documents/MerrillAward. pdf
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! "The Tribunal has considered a possible breach of the protections
provided by Article 1105(1) under two different scenarios, The first is based
on the Investor s view that the protection provided by Article 1105 (1) is
significant and that the threshold to be applied to establish breach is a
comparatively low one, and thus the log export regime s interference with
its business could readily result in a breach of Article 1105(1), The second
scenario, is based on the view that for there to be an 1105(1)breach, a
stats s wrongful conduct or behavior must be sufficiently serious as to be
readily distinguishable from an ordinary effect of otherwise acceptable
regulatory measures. In either award, as will be discussed further below,
assuming breach be found... the Tribunal has had no such difference of
views. Even if the scenario most favorable to the Investor were to be
adopted, and breach of the Article 1105(1)obligation assumed, damages
have not been proven to the satisfaction of the Tribunal ..... and concludes
that Canada has not been shown to have breached Article 1105(1)", Ibid,
paras. 219 — 266.
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2 Daniel Patrick O'Connell, International law, London, Stevens, 1970, p.

776— 780.
TEY LG Gl gl malyl e 803 3

VYA



Sl Al Y alioats ate iy ol im (b aldsy o pid) gl
Al e Sl ey dpabad) JIse) dail Lglue (o SlS Gl 5K
IS By 5! Laly asetly o) angy Y 4l Zualdll ol ey (o5
Ols Vs anelilly cuals ) Algall dgry Glld sl Gy aa e s

Vbl (e s haY) RSl Vs Gyl dad i 8 el o glal

Jali Ay (DSl e druls desane dady auly asede ALl ¢ 55
A3 ) Agal) oy pilaall ASL 35 (p SIS LY LA Caneny
0wl ey AL g3 ol Say S8 Y A ae aslia LD
sile e ol Bl RSk g3 ST elpuns (ol o1 i bl
ob L on e ST b Martin 5.5 sy saals A slall dlabeall ()5S
Ala g calualy cilasSall o ) ¢ aball AL g5 it Caga Joal
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> Martin Domke, On the Extraterritorial Effect of Foreign Eexpropriation
Decrees, Editions 4th, Institute of Government, University of Utah. 1951, p
12-16.

* Michael Reisman, Eclipse of Expropriation, Yale Law School USA, 2008,
pp 27, 28.
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! Christoph Schreuer (nvestment Protection and The Energy Charter
Treaty, (Part | selected standards of treatment available under the energy
charter treaty, Fair and Equitable Treatment (FET): interactions with other
standards), Huntington: Juris Net, 2008, p. 95.
g bl Joalig Bl giadl Blams (8 i V) (o undy 1 Llaill (e L Zpall o3
EY daball e ) ielell aaly LCEE dpzmi i g il Jaalii po Jilas
3'"lt is also important to note that once expropriation is invoked, as indeed it
has been, then the connection between Article IV and the standards of
treatment under Article Il (2) of the Treaty becomes operational, including
fair and equitable treatment, full protection and security and treatment not
less than that required by international law', Enron award, Op, cit, Para.
66.
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NMCaaie ey dile e byt ()6 Cua Adnadll Al

Sy Al Cilatie ey ashy g5pie b ASaY) I saa) Link 48,8 @Sl
& Lo salel Jal e Wgalse daale Chisinaud dalll 4ol dihidl o dedas
0o s Link 4855 cilS 149V Gle 8 bl Guy et 31 Gauag (gAY Gl
Lladll bl cjral lavie (Sl calsel syde saa JolS IS5 2] asys il
Dt U GG e aselly il G O A9A e b saas Ealhae lsalsal
afaill il bl slealy 55880 sda Caadi GIA ¢LiNK 4855 Lgin (e s Apalai) didaidll (1
JUSinl (e lgaad (Bine L o el 530l (DA agusslly lpall ey Bsalpe s
Adaially Akl Alelaall jlme Sl Lol ¢Leasla g5 Al cilehal) ¢l ey Lelee
2 'that not all fiscal measures necessarily constitute an expropriation,
although their habitual effect is to cause the taxpayer to surrender part of
his income or property to the State. As a general matter, fiscal measures
only become expropriatory when they are found to be an abusive taking.
Abuse arises where it is demonstrated that the State has acted unfairly or
inequitably towards the investment....", Link—Trading Joint Stock Company
v. Moldova, UNCITRAL, Award on Jurisdiction, 16 February 2001, Para.
64. Available on:
http://www.italaw.com/sites/default/files/case-documents/ita0468_0.pdf
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Sty bl ddiaially Aslad) dlabeall [l @llgil S 1)) Lagad
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tr..Art. 2.2 of the BIT requires that 'Investments by investors of a
Contracting Party shall, at all times, be accorded fair and equitable
treatment and shall enjoy full protection and security, in the territory of the
other Contracting Party." This BIT provision must be given particular
relevance in view of the special protection granted by Art. 4 against
measures 'tantamount to expropriation..... ", Middle East Award, Op, cit,
Para. 143.

2'lt must also be kept in mind that on occasion the line separating the
breach of the fair and equitable treatment standard from an indirect
expropriation can be very thin, particularly if the breach of the former
standard is massive and long-lasting.....", Sempra award Op, cit, Para
301.
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! Ercoli, Op, cit, pp. 60- 61.

2 'The standard of fair and equitable treatment has acquired prominence in
investment arbitration as a consequence of the fact that other standards
traditionally provided by international law might not in the circumstances of
each award be entirely appropriate, support the claim for direct
expropriation This is particularly the case when the facts of the dispute do
not clearly ', PSEG award, Op, cit, Para. 238.

"1 No Party may directly or indirectly nationalize or expropriate an
investment of an investor of another Party in its territory or take a measure
tantamount to nationalization or expropriation of such an investment
("expropriation"), except:

(@) for a public purpose;
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b) on a non-discriminatory basis;

(c) in accordance with due process of law and Article 1105(1); and

(d) on payment of compensation in accordance with paragraphs 2 through
6w.
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"On occasions, the line separating indirect expropriation from the breach of
fair and equitable treatment can be rather thin and in those circumstances
the standard of compensation can also be similar on one or the other side
of the line. Given the cumulative nature of the breaches that have resulted
in a finding of liability, the Tribunal believes that in this award it is
appropriate to apply the fair market value to the determination of

compensation', Enron award, Op, cit, Para. 363.
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! '....The Treaty does not specify the damages to which the investor is
entitted in award of breach of the Treaty standards different from
expropriation. Although there is some discussion about the appropriate
standard applicable in such a situation, several awards of arbitral tribunals
dealing with similar treaty clauses have considered that compensation is
the appropriate standard of reparation in respect of breaches other than
expropriation, particularly if such breaches cause significant disruption to
the investment made, In such awards it might be very difficult to distinguish
the breach of fair and equitable treatment from indirect expropriation or
other forms of taking and it is thus reasonable that the standard of
reparation might be the same..... The Tribunal is of the view that fair
market value would be the most appropriate standard to apply in this
award to establish the value of the losses....", Sempra award, Op, cit,
Paras. 403-404.

2'In the present award, the Tribunal is of the view that a compensation
based on the fair market value of the Concession would be

appropriate.....", Azurix award, Para. 424.
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! Ibid, Paras. 431 432.

2" ....the Treaty offers no guidance as to the appropriate measure of
damages or compensation relating to fair and equitable treatment and other
breaches of the standards laid down in Article Il This is a problem common
to most bilateral investment and other agreements such as NAFTA...... 'the
Tribunal is persuaded that the cumulative nature of the breaches discussed
here is best dealt with by resorting to the standard of fair market
value...... ", CMS award, Op, cit, Paras. 409 410.
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! Ibid, Paras.321, 329.
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! 'The essential interests of the Argentine State were threatened in
December 2001. It faced an extremely serious threat to its existence, its
political and economic survival, to the possibility of maintaining its essential
services in operation, and to the preservation of its internal peace. There is
no serious evidence in the record that Argentina contributed to the crisis
resulting in the state of necessity. In this circumstances, an economic
recovery package was the only means to respond to the crisis., as
addressed above, Article Xl of the Treaty exempts Argentina of
responsibility for measures enacted during the state of necessity'.LG&E
award, Op,citc Para. 257.

? Ibid, Para. 267.

3 Tuder, Op, cit, p. 226.
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! "The Tribunal first notes that the BIT provides for the standard of
compensation applicable to expropriation, “prompt, adequate and effective”
(Article 4(c). It does not provide what this standard should be in the award
of compensation for breaches of the BIT on other grounds. The Claimants
have proposed the classic standard enounced by the Permanent Court of

Justice in the Factory at Chorzow: compensation should “wipe out all the
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consequences of the illegal act and re—establish the situation which would,
in all probability, have existed if that had not been committed...... the
Tribunal will apply the standard of compensation proposed by the Claimants
to the extent of the damages awarded" ,MTD award, Op,cit, Para. 238.

! Ibid, Para. 242.

2'The Tribunal considers therefore that the Claimants should bear part of
the damages suffered and the Tribunal estimates that share to be 50%
after deduction of the residual value of their investment calculated'. Ibid,

Para. 243.
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! "By not identifying any particular methodology for the assessment of
compensation in awards not involving expropriation, the Tribunal considers
that the drafters of the NAFTA intended to leave it open to tribunals to
determine a measure of compensation appropriate to the specific
circumstances of the award, taking into account the principles of both
international law and the provisions of the NAFTA. In some non-
expropriation awards a tribunal might think it appropriate to adopt the “fair
market value” standard; in other awards it might not. In this award the
Tribunal considers that the application of the fair market value standard is
not a logical, appropriate or practicable measure of the compensation to be
awarded..... In summary, the Tribunal will assess the compensation
payable to SDMI on the basis of the economic harm that SDMI legally can
establish', S.D. Myers award, op,cit, Paras. 309, 317.

? |bid, Para. 315.
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!'that the Tribunal finds to be recoverable are (1) out of pocket expenses
relating to the Verification Review Episode, including the applicable
accountants' and legal fees, as well as the fees and expenses incurred by
the Investor in lobbying efforts to counter the actions of the SLD and the
consequent possibility of reductions in the Investment's export quotas, and
(2) out of pocket expenses directly incurred by the Investor with respect to
the Interim Hearing held in January 2000.G2', Pope award, Op,cit, Para.
85.

>'The Tribunal will opt for a method that is most plausible add realistic in
the circumstances of the award, while rejecting all other methods of
assessment which would serve unjustly to enrich an investor...... the
Tribunal must now determine the amount of compensation. The Tribunal
proceeds to exercise its discretionary and sovereign power to determine the

quantum of compensation that the Republic of Zaire shall pay to AMT,
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American Manufacturing and Trading, Inc. v. Zaire, ICSID Award No.
ARB/93/1, Award, 21 February 1997, Paras. 7. 15, 7.21. Available on:
http:// www.biicl.org/files/3933_1997_amt_v_zaire.pdf

!"that the Republic of Zaire is condemned to pay to Al injuries sustained
by the latter (inclusive of the interests and all other claims) an all-inclusive
to U.S. Dollars 9,000,000 (nine miIIion), carrying an overdue interest of 7.5
percent per annum from the date of this Award, if this amount is not paid
within sixty days of the notification of the Award’, Ibid, Para(5) of decision,
p.42

>The Republic fails to accord fair and equitable treatment of investments
and constant protection and security of such investments', Nykomb
Synergetics Technology Holding AB v Latvia, Arbitration Institute of the
Stockholm Chamber of Commerce, Award 16 December 2003. Para. 4.3.

Available on:
http:// www.italaw.com/sites/default/files/case-documents/ita0570.pdf
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In....The Tribunal considers that the principles of compensation provided for
in Article 13 (1) are not applicable to the assessment of damages or losses
found to be caused by violations of Article 10, as in the present award, that
the question of remedies to compensate for losses or damages caused by
the Respondent’s violation of its obligations under Article 10 of the Treaty
must primarily find its solution in accordance with established principles of
customary international law. Such principles have authoritatively been
restated in The International Law Commission’s Draft Articles on State
Responsibility adopted in November 2001...According to Articles 34 and 35
ILC restitution is considered to be the primary remedy for reparation', Ibid,
Para. 5.1.
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! » ...The Republic has failed to accord Petrobart’s investment a fair and
equitable treatment and most constant protection for Petrobart's investment
(Article 10(1) of the Treaty)', Petrobart Limited v. Kyrgyz Republic, Arb.
No. 126/2003, Arbitration Institute of the Stockholm Chamber of
Commerce, Award, 29 March 2005, P. 26. Available on:
http://www.ogel.org/legal-and-regulatory—detai.

? Ibid, pp. 83 84.
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T The Arbitral Tribunal, finds that the Respondent, by establishing it
system for compensation of the Transferred Assets that permitted an
abusive application and by its subsequent application. is in violation of the
fair and equitable treatment standard contained in article 3 of the BIT.......
The Arbitral Tribunal does not find that the Respondent is liable for
payment of damages corresponding to the entire loss. and that the Loral
Investment Company must he deemed partially responsible for the loss
because it did not ensure that the Privatization Contract contained an
appropriately precise regulation of the compensation....." lurii Bogdanov,
Agurdino—-Invest Ltd. And Agurdino Chimia JSC v. Republic of Moldova, -
Arbitral Award, 22 September 2005, Paras. 4.2.4. 5.2. Available on:

http:// www.italaw.com/sites/default/files/case—documents/ita0094_0.pdf

2 Tuder, Op, cit, p. 216.
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